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The Federal Council adopted the amended Col-
lective Investment Schemes Ordinance (CISO) on
31 January 2024. Not only does the revised CISO
introduce the legal basis for the ,,Limited Qualified
Investor Fund (L-QIF)“, but it also made selective
adjustments to other areas. The new regulations
encompass provisions applicable to Exchange
Traded Funds (ETFs). The new rules have entered
into force on 1March 2024.

1. Introduction

On 31January 2024, the Federal Council published the
amendments to the CISO for the introduction of the
L-QIF. It also included the new art. 106 and 127b in the
CISO. These provisions are important for ETFs, as they
primarily enable listed and unlisted classes tobeissued
inthe same collective investment scheme.

An associated amendment to the Collective Invest-
ment Schemes Act (CISA) and the Collective Invest-
ment Schemes Ordinance-FINMA (CISO-FINMA) is
not necessary, as they do not contain any rules speci-
fically for ETFs.

2. The amended provisions of the ordinance

The Federal Council has implemented three amend-
ments:

« The Federal Council has removed art. 40 para. 5
CISO, which was the only existing provision in the
collective investment scheme law for ETFs that
was in effect until now.

« The Federal Council has introduced the new art.
106 CISO. The previous art. 106 CISO has already
been repealed on 1 January 2020, meaning that
this provision had been ,blank™ until now.

«  Finally, with article 127b CISO, the Federal Council
has introduced a provision for foreign ETFs only.

An English office translation of art. 106 and art. 127b
CISO can be found at the end of this publication.
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3. Principle: ETF definition at class level

ETFsarenow defined as followsinart. 106 para.1CISO:
ETFsare units of an open-ended collective investment
scheme that are permanently listed on a Swiss stock
exchange and for which a market maker has been ap-
pointed (art. 106 para.1CISO).

Whatis new about thisdefinitionisthatitapplies at class
level — provided that the collective investment scheme
is divided into classes. Previously, however, the defini-
tion was connected to the entire collective investment
scheme, meaning that the entire collective investment
scheme was considered an ETF or not.

4. ETF-classes and non-ETF-classes

For Swiss collective investment schemes, this defini-
tion means the following:

If listed and unlisted classes are possible, one and the
same collective investment scheme can have both
classes that are listed on a stock exchange (so-called
ETF-classes) and classes that are not listed on a stock
exchange (so-called non-ETF-classes).

If a collective investment scheme is subdivided into
both ETF-classes and non-ETF-classes, the sub-
sequent naming rules (hereinafter section 5) and the
transparency rules (hereinafter section 6) need to be
respected.

5. New namingrules for ETFs

In order to prevent investors from being misled about
the stock exchange listing of share class of a collective
investment scheme, art. 106 para. 2 and 6 CISO provi-
de special naming rules for ETFs:

- If a collective investment scheme bears the term
,Exchange Traded Fund® or ,ETF" in its name, all
launched classes must be listed on a Swiss stock
exchange.

« If notall classes of a collective investment scheme
are listed on a Swiss stock exchange, the collecti-
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ve investment scheme may not bear the term ,Ex-
change Traded Fund”or ,ETF"inits name.

- Conversely, in the case of collective investment
schemes, not all classes of which are listed on a
Swiss stock exchange, the listed classes must
bear either ,Exchange Traded Fund® or ,ETF" in
their name. The other classes that are not listed on
a Swiss stock exchange may not have these two
termsin their names.

This serves the purpose to prevent that an investor in-
tends to subscribe toan ETF but subscribes to a share
class thatis not listed on a Swiss stock exchange.

6. Disclosure obligations

Art. 106 CISO also contains various disclosure obliga-
tions:

« The prospectus of each ETF must contain various
ETF-specific information: (i) information on the lis-
ting, the indicative net asset value and the market
maker, (ii) information on where and how often the
composition of the ETF's portfolio or its basket of
securities is disclosed, (i) information on trading
inthe ETF on the primary and secondary markets
and the associated risks and (iv) information onthe
right of secondary market participants to redeem
units directly and the associated conditions and
costs (para. 3). These obligations correspond to
FINMA's previous practice. It remains questionable
as to the purpose of stating the indicative net asset
value, given that it changes onadaily basis.

- Ifthe ETF tracks an index and is therefore not ac-
tively managed, the index, the replication method
and the tracking error must be disclosed (para. 4).

« Ifthe ETF is actively managed and therefore does
not track an index, this must be disclosed in the
prospectus, the key information document, the ad-
vertising and the fund contract/investment regula-
tions (para.5).

« If a collective investment scheme is divided into
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ETF-classes and non-E TF-classes, this distinction
must be disclosed in the description of the structu-
re of the unit classes (para. 6; see section 4 above).

7. Special rules for foreign ETFs

Except for the definition in art. 106 para. 1 CISO, the
above rules only apply to Swiss collective investment
schemes. For foreign collective investment schemes,
the Federal Council has introduced art. 127b CISO. It
replaces the previous art. 40 para. 5 sentence 2 CISO.

Similarly to art. 106 CISQO, this provision is based on the
idea that the definition of an ETF is linked to the unit
class (see section 3 above). This means that foreign
collective investment schemes can also have ETF-
classesand non-ETF-classes.

If the ETF-classes are to be offered to non-qualified in-
vestors, these ETF-classes must be listed on a Swiss
stock exchange.

Non-E TF-classes of the same foreign collective invest-
ment scheme, on the other hand, do not have to or may
not be listed on a Swiss stock exchange.

If classes structured as ETFs are not listed on a Swiss
stock exchange, these classes may only be offered to
qualified investors in Switzerland. This must be disclo-
sed in the prospectus.

8. Conclusion

These modifications are to be welcomed. After all, they
incorporate into Swiss law what is already applicable
in EU countries as a result of MiFID Il and the ESMA
guidelines and is also proposed by I0SCO (see |0-
SCO Principles for the Regulation of Exchange Traded
Funds of June 2013).



Kellerhals
Carrard

Zurich, March 2024

Authors:

Dominik Oberholzer
Rechtsanwalt, Partner, Dr.iur, LL.M.

Armin Kiihne
Rechtsanwalt, Partner, Dr. iur.

Luca Bianchi
Rechtsanwalt, Partner, lic.iur, LL.M., MBA, MAS UZH
in Finance

Sarah Mostafa
Rechtsanwaltin, Senior Associate, lic. iur,, LL.M.

Michael Kremer
Rechtsanwalt, Senior Associate, lic.iur,, LL.M.

Rim Zaouia
Attorney at Law, Associate, MLaw, LL.M.

Kellerhals Carrard
Basel | Bern | Genf | Lausanne | Lugano | Sion | Ziirich

Art. 106 Exchange Traded Funds (ETF) (Office Trans-
lation)

' Exchange traded funds (ETFs) are units or unit clas-
ses of an open-ended collective investment scheme
that are permanently listed on a Swiss stock exchange
and for which at least one market maker in accordance
with art. 41 ¢) FinlA ensures that the value of the traded
units or unit classes does not deviate significantly from
the indicative net asset value.

2A collective investment scheme may only be referred
to as an ,exchange traded fund® or ,ETF" if all units or
unit classes are structured as ETFs.

3 In particular, the prospectus must contain the follo-
winginformationon ETFs:

a. Information on the listing and the indicative net asset
value of the ETF and the market maker;

b.Information on where and how often the composition
of the ETF's portfolio or its basket of securities is disc-
losed;

c. Description of the ETF's trading on the primary and
secondary markets and the associated risks;

d. Reference to the right of secondary market investors
to redeem directly with the fund management compa-
ny or the SICAV, stating the associated conditions and
costs.

“For ETFs that replicate anindex, the prospectus must
also contain information on: a. the index provider and
the index being replicated; b. the replication method
and the associated risks; ¢. the projected replication
error under normal market conditions.

°If the ETF is actively managed, this must be stated in
the fund contract or in the investment regulations, in
the prospectus, in the key information document and
in the advertising. The details of the implementation of
the investment policy must also be included in the pro-
spectus.

8 |f a collective investment scheme contains both ETF
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and non-ETF unit classes:

a. the suffix ,ETF* must be used in the designation of
unit classes structured as ETFs;

b. the details of the structure of unit classes as ETFs
must be disclosed in the prospectus, in particular with
regard to the mode of operation, trading and other dif-
ferences from the other unit classes, as well as the as-
sociated effects and risks for investors;

c.itmust be stated on the first page of the fund contract
or investment regulations, the prospectus and the key
information document as well as in the advertising that
the collective investment scheme contains both ETF
and non-ETF unit classes.

Article 127b Foreign ETFs (Office Translation)

Units or unit classes of a foreign open-ended collective
investment scheme that are structured as ETFs under
foreign law and are offered to non-qualified investors
in Switzerland must be permanently listed on a Swiss
stock exchange.
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