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INTRODUCTION

Under Nigerian company as is the case with compamyuniversally, a company when
incorporated or registered with the Corporate AffaCommission becomes a legal
person separate from those who incorporated it.

The company in law is a person just as any humarghbe a person. The company can
therefore own property, enter into contracts, snd @e sued in its name. Upon
incorporation, the company has to raise moneynanice its business.

It can do this in two ways; first it may issue sfeafor sale to the public or to private
persons if it is a private company. The proceeddised is the share capital with this
money, it could finance its business. Secondlycthrapany may borrow money. It could
do this by issuing certificates to its creditorsidewncing the indebtedness, with
undertaking to pay back at the agreed date andesiterate. The certificate of

indebtedness issued by the company is called defesnt

The shares and debentures are called companyts&uri

Company affairs and business generally is managed gQroup of people called the

Board of Directors. They manage the company uittiee their tenure expires or they are
removed.

There are other business organizations under whisiness may be carried on. There is
the sole trader and the partnership. The sole itnigde one man business. It is only the
partnership and the incorporated company that asenbsses carried on by two or more
persons.

The major difference between the partnership aadrttorporated company is their legal
status. While the company is regarded in law asparsite legal person different from its

owners, the partnership is not. The owners of érénprship are regarded as one and the
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same with the partnership. Thus while partnerslialde for the partnership debts, the
company shareholders are not liable for the comgatgbts unless it is an unlimited
company.

A company is intended to live for as long as pdesi for ever if possible. However, the
company could be wound up by court order or voluaiyté# the members (shareholders)

SO wish.

WHAT YOU WILL LEARN

This course deals mainly with how companies aranoed and managed. It also deals
with the formation, management and dissolutionatierships. At the end of the course,
the student will be able to understand the diffeeerbetween a company and a

partnership from the way both are financed, manageddwound up.

COURSE AIMS
The main aim of this course is to provide basic vedge of company securities,
management and winding up procedure. The courdealsd educate the students about

partnerships as a business organization.

COURSE OBJECTIVES
After the successful completion of this course, gstudent should be able to know:
(a) how companies are financed
(b) how people become members of a company,
(c) how directors and company secretaries are appoitited duties and how they
are removed,
(d) the different company meetings and how they areeoed,
(e) the measures put in place to protect minority edmaliders and how they could
enforce any breach of director’s duties if the migydail to do so,

(f) the different methods to wind up or dissolve a camyp
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(g)what a partnership is and the nature of the pastimgerand how it may be

dissolved.

STUDY UNITS
There are twenty-eight (28) study units in thisrsey classified into seven (7) modules of

four units each.

MODULE |

Unit 1: Company Securities

Unit 2: Company Membership

Unit 3: Transfer of Company Shares

Unit 4: Debentures/Charges

MODULE I

Unit 1: Appointment and Duties of Directors
Unit 2: Removal of Directors

Unit 3: Company Secretaries

Unit 4: Removal of Company Secretary
MODULE Il

Unit 1: Nature and Types of Company Meetings
Unit 2: Notice of Company Meetings

Unit 3: Procedure at Company Meetings

Unit 4: Company Resolutions



MODULE IV

Unit 1: Majority Rule and Minority Protection
Unit 2: Profits and Dividends

Unit 3: Financial Statements

Unit 4: Financial Audit

MODULE V

Unit 1: Business Reconstructions

Unit 2: Mergers

Unit 3: Takeovers

Unit 4: Defunct Companies

MODULE VI

Unit 1: Winding up by the Court

Unit 2: Voluntary Winding up

Unit 3: Winding up Subject to court Supervision
Unit 4: Major Officers of the Winding up
MODULE Vil

Unit 1: Formation of Partnerships

Unit 2: Terms of Partnership

Unit 3: Relationship between Partners and thirdigsr
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Unit 4: Dissolution of partnership
COURSE MARKING SCHEME

The following table shows how the examination Wwél graded for the guidance of the

student.

Continuous Assessment 30%
Final Examination 70%
Total 100%

REFERENCE MATERIALS FOR FURTHER READING

Companies and Allied Matters Act,(CAMA) 2004

Modern Nigerian Company Law by M.O. Sofowora

Company Law and Practice in Nigeria by J. Olakuejo

Charlesworth’s Business Law by Paul Dobson (Swebta&well publishers UK)

Charleswoth’s company law (Sweet & Maxwell) by Gesf Morse

S T o

Principles of Modern Company Law (Sweet and Maxa®yl Paul L. Davies




MODULE 1

UNIT 1 COMPANY SECURITIES

1.0 INTRODUCTION

When a company is incorporated one of the requinesnie satisfies for the
incorporation is the statement of its authorizearslcapital i.e. the amount
it states in its incorporation documents as thal tmioney it intends to raise
from prospective shareholders. This money is usedfinancing the
company’s business.

Once the company is incorporated the amount iestat its incorporation
documents as its proposed capital becomes appraveéds then on it's
authorized share capital. It cannot raise moren ttleat amount from
prospective shareholders unless it secures appi@uatrease it.

The authorized share capital of a company is uguslibdivided into
smaller units and a monetary value is attached tim €nable the company
sell the shares to as many people as are willinguto If a company has a
share capital of say, N500,000 it may divide ibiB00,000 shares of N1.00
each. If it sells the 500,000 shares of N1.00 eachill then realize its
authorized share capital of N500,000 to financéusiness.

Share capital is therefore the primary source tnowhich companies
could raise money for their businesses.

In some other cases, companies may instead orditiadto the money it
may raise through the sale of its shares, decid®tmw money to finance
its business. In doing so, it will issue docume(uisrtificates) evidencing

that it owes money. These documents are called ribetss.



The share certificates evidencing ownership of ehand the debenture
certificates evidencing indebtedness by the compameycalled company
securities.

Shares are however, the primary source of compgaande.

2.0 OBJECTIVES

At the end of this unit, you are expected to be &bl
a) Know and define what a company share is

b) Know the different types of shares

c) Know how shares are allotted

d) Know the evidence of share ownership in companies

3.0 MAIN CONTENTS.

3.1

SHARES AS COMPANY SECURITIES.

Shares are securities which companies issue to ewsnmd the pubic in
order to raise money to finance their operationsar8s are securities
because they represent the financial interest waiplrson has in the share
capital of the company. So long as the companstiisin business, the
financial interest (shares) of a shareholder isguted by law and cannot be
taken away except by lawful means such as by couwider or by
nationalization provided fair and adequate compwmsais paid.(s.24-
25,Nigerian Investments promotion Commission AdiR Act.)2004.

3.2 DEFINITION OF A SHARE

Section 567 of the companies and Allied Matters,(@AMA) 2004
defines a share as:

“The interests in a company’s share capital of anlver who is entitled to

share in the capital or income of such company...”
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The interest or ownership of a shareholder in apao is therefore limited

only to the value of his shares in the company.

A company upon incorporation becomes a legal peo$as own. The law
regards the company as a person whose identiiffeseht from that of the
persons who finance or work for it. Those who fica the company are
therefore not its owners. They only own the motiey contribute to the
company by way of buying a share in the compangare capital. The
shareholders of the company collectively are tlugesits owners only in a
technical sense i.e. they collectively own the canys share capital with
which it finances its operations.

Section 115 of the Companies and Allied Matters @ZAMA) provides
that shares in a company is property (intangibdgerty) which is capable
of being transferred from one person to anothdrusTa person who owns
shares in a company may sell it to another persoltect his money and
move on while the buyer takes his place as shatehai the company.
Since shares are properties, they could be sofdediged as security for a
loan. Shares have book value and premium value.

The book value is the actual value at which the mamy issued or sold the
shares. This value is usually shown in the commamgemorandum of
Association. It is the book value because the @mis book record
shows it to be so.

Premium value is the market value of the shares.shéare is sold at
premium if the market price is higher than the bealkue. The difference
is the premium i.e. the additional amount paid oaerd above the book

value is the premium.

10



3.3 TYPES OF SHARES
Section 118 and 119 of CAMA 2004 allows a compangreate classes of

shares. It may therefore issue shares to the@umtilasses. These classes

of shares are also known as types of shares.

The classes of shares companies have in practiwekmmwn to issue are as

follows.

a) Ordinary shares

b)

These are the usual or normal shares issued byatoey) They are
called ordinary because they have no special rigtieched to them.
There is also no restriction on the extent to wtlilody could share in
the profits of the company. Once profits are sedefor distribution as
dividends to shareholders, the preference sharefwldre paid their
fixed amount. The balance is distributed to thdir@ry shareholders, if
the balance is much, they get a large share. Iflifidend is less they
get a small share. The preference shareholdemotask for more than
their agreed percentage of the profits even ifdbi@mpany makes more
profit than expected.

Preference shares

This class of shareholders is entitled to be paist fwhenever a
dividend is declared. Dividends are profits sedeby the company for
distribution to its share holders.

When dividends are declared, the preference shaegsaid their agreed
percentage first before any other share holdeaid. pIf for example it

is agreed that the preference shareholders belp&dof the profits set
aside as dividends, then once dividends are dekldrey are paid their
10% first, then the remainder if any, may be shabgdthe other

shareholders, otherwise the other shareholdersngething (if nothing

remains).
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Preference shares are advantageous where theapilgfitof a company
is not certain. Where however a company has a loistpry of
profitability, like first Bank, Guarantee Trust BarNigerian breweries
Plc e.t.c which declares huge profits most ofteefggence shares may
not be advantageous. This is so because, ondex#tepercentage of
the profit declared as dividends in paid to thefgmence shareholders,
what is left is usually large enough to make tharstof the ordinary
shareholders larger than that of the preferenceebkbllers. For
example, lets say a company has 5 preference s$iwders and 5
ordinary shareholders and the preference shareisolte entitled to
10% of the dividends. If the company declaresvaddd of N1m, the
preference shares will get N100,000 while the @udirshares will get
N900,000 to share among themselves. The ordirfaayes definitely
will get more.

It is for the above reason that companies sometareste participating
preference shares. These shares, in additioretagteed percentage of
the dividends, also share in the remaining divideatbng with the
ordinary shares, thereby benefitting double.

There are also cumulative preference shares.cdingpany is unable to
declare a dividend in a given year, the agreedepéage is carried over
to the next year. The agreed percentage accumulatd they are all
paid in arrears.Until this is done, no ordinaryrehalder gets anything.
Preference shares may also be non cumulative. hitn dase, once
dividends are not declared in a given year, theaasrare forfeited i.e.
they are not carried over to the next or any oylear.

Deferred Shares

These shares are also called founders shares. e Tées shares

specifically allocated to the founders of the compaor its main
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financiers. They are usually settled after tharmand/ shares have been
settled. The only problem is that instead of théirary shareholders
taking the balance of what is left of the distrddule profits after the
preference shares have been settled, the ordihargsare limited to an
agreed percentage of the balance of what is lestead of all of it.
After the ordinary shares take the agreed percentalgat is left goes to
the founder’s shareholders.

The Investment and Securities Act 2007 requires Foainders shares
be disclosed in the company’s prospectus and givsrthey carry. This
is to avoid the situation where the managemenh®icbompany will use
the founder’s shares to exploit other shareholdspgcially the ordinary
share holders.

3.4 ISSUE OF SHARES
The memorandum of Association of a company usuedlsries a share
capital clause which states the authorized shap#tataof the company
which is a minimum o&40,000 for a private company and a minimum of
N500,000 for a public company (section 27(2) (CAMA)his share capital
is divided into smaller units for purpose of isscento prospective
shareholders. For example a company with a shepéat of N600,000
may divide this into 500,000 units of N1.00 eachgw it sells the 500,000
units at N1, it will realize its share capital-e500,000.
A company issues shares when it makes them awaifabl purchase by
prospective buyers. The shares may be issued anclhsses earlier
discussed. Shares may also be issued at a premiuhscount(at less than
the book value) or at par value ( at the book Value
Section 120 of CAMA allows a company to issue skhata premium.

Shares are issued at a premium if they are soldeathee book or nominal
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value i.e. shares of 50k if sold at saf Per share are said to be sold at a
premium. That is at a profit of N1.50. The N1is@he premium.

Shares may also be sold at a discount under seibrof CAMA. Shares
are sold at discount if they are sold at less themmominal or book value.
For example, shares of 50k per share may be sd@laper share. They
are thus sold at a discount.

However for the above to take place, the compangtrhave passed a
resolution at its general meeting authorizing thecalint and fixing the
maximum amount of discount. The resolution mustréierred to the
Federal High Court for its approval before the skarould be issued at a
discount. Issuing shares at a discount, amounts rieduction or loss of
share capital. The company must therefore set asideof its net profits to
cover the vaue of the discount.

When shares are issued or sold at par value, ihsnéney are issued at the
exact value stated in the company’s books. Ifeshaf 50k each are sold at

exactly 50k, they are sold at par value.

3.5 ALLOTMENT OF SHARES

Allotment is the issuance/sale of shares by a compa realize its share
capital. Allotment is no longer possible if thengmany sells off all of its
shares. It may only allot further shares if itlees approval to increase its
share capital to create new or additional shares.

Section 125(c) of CAMA provides that the companyyralot its shares to
an applicant if it accepts the application and altywallocates shares to the
applicant. It is at the company’s discretion t@ide how many shares it
allots to an applicant. It may allot less thanlegopfor, but not more than
applied for, other wise the applicant is at libedydecide whether or not to

accept the surplus offer by the company.
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Once allotment has been completed, the company within one month
thereafter make a return (notification) to the cogbe Affairs Commission
(CAC) on the allotment made. (Section 129 of CAMA)

The return as to allotment is the delivery to th&QCof details of the
allotments made. This include the names, addredsafotees, number of

shares allotted to each allotee, the amount paihbiz allotee e.t.c

3.6. PROCEDURE FOR ALLOTMENT

a)

b)

d)

After obtaining the prior approval of the Secustieand Exchange
Commission (SEC), the Company then issues a praspeontaining a
profile of the company and an application form. eTprospectus is
advertised to the public if the company is a puldampany. If the
company is a private company it is prohibited fradvertising its
prospectus to the public (section 22(5) of CAMA a@l7. Investments and
Securities Act (ISA), 2007). It may also issue fltespectus privately to
individuals

The company receives applications from interes@dqgns indicating the
number of shares they want

After the closing date for receipt of applicatiottse Board of Directors of
the company or its allotment committee meets ankes#he allotment for
approval by the company’s board of directors. Tattee the approval of
SEC is obtained so that letters of allotment cdugdissued (s.88, ISA,
2007).

Letters of allotments are issued and share catégare prepared based on
the allotment and sent to shareholders based orisSproval. Those
who are allotted less than they applied for, aleb the balance of their

money returned with interest, that is for those wdarompanied their
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applications with payment for the number of shahey applied for (s.96,
ISA 2007).
Those who did not accompany their applications \th payment will be
required to pay for the shares allotted to them ngler the company
makes calls on them to come and pay up.
However it should be noted that companies whoseestae quoted on the
Nigerian Stock Exchange are required to creditall@ees account directly
with the shares allotted if they indicated a stackount maintained by the
Central Securities Clearing System (CSCS) of thegeNan Stock
Exchange.

e) Where the shares are paid for in kind, the propertsalued and taken over
by the company.

f) A return is made to the CAC within one month of qbetion of the

allotment giving details of the allotment done.
3.7. PAYMENT FOR SHARES

Section 135 of CAMA allows the company to acceptrpant for shares in

three forms

a) Payment in cash
b) Payment in Kind

c) Payment in both cash and kind

If payment is made in kind, the company must indejeatly value the
property to find its true value before it crediteetowner with shares in

exchange for the property. Section 137(1) of CAMA

Where shares are not paid for at all or partly daid the subscriber is
liable to pay for the unpaid shares at a later.daidhe demand by the

directors for the unpaid shares to be paid forabed ‘call on shares’.
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(section 133 of CAMA). The subscriber is underigdition to pay for the
share allotted to him which he did not pay fortet time of allotment.

The shareholder is entitled to 14 days notice % yga (section 133(1) of
CAMA).

3.8. FORFEITURE OF SHARES

When a call is made and the shareholder fails yofpathe unpaid shares,
the Directors shall give him further notice to pdne amount due with

interest by a given date, failing which he forfet® unpaid shares. The
Directors by a resolution shall be at liberty tdl eff the shares to recover
the money. Section 140 of CAMA.

3.9. SHARE CERTIFICATE

Every company that allots shares, shall within 2hthe thereafter prepare
the share certificates for dispatch to the allotsestion. S.146(1) of
CAMA. The share certificate must carry the compsuseal, the number of

shares and the amount paid on them.

The share certificate if missing or lost may bdaeged on the payment of a

fee prescribed by the company.

A share certificate is prima facie evidence of oxghg of the number of
shares thereon stated by the person thereon ngmeti7(1)) of CAMA.
A share certificate is property that may be soldransferred (section 115
of CAMA).

A shareholder whose name is entered in the compaRggister of
members is called a Member of the company andtileshto attend and

vote at general meetings. Section 83 of CAMA.
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The requirement to send share certificates to bbéters may be dispensed
with where the shareholders supply a Shares Accuoutft the central
securities clearing system of the Nigerian StockHaxge and the shares of
the company concerned are quoted on the Nigeriack$xchange. In this
case the shares are credited direct to the allstem® account and a notice

thereof is sent to him by the company..

TUTOR MARKED ASSIGNEMENTS

1. Mr. Terdoo and his five friends pooled their resms together to form a public
company. They want to take up shares in the coynpaat will ensure they reap
the benefit of their investment for a long time. haV type of shares will you

recommend for them?

2. Aondongu Nig. Plc wants to issue shares to theiptblrealize its capital so that

it could finance its business. What are the prapesifor achieving this purpose?
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UNIT 2 COMPANY MEMBERSHIP

1.0 INTRODUCTION
Section 37 of CAMA provides that “As from the datieincorporation mentioned
in the certificate of incorporation, the subscribef the memorandum together
with such other persons as may from time to timeobe members of the
company shall be a body corporate by the name omedi in the

memorandum...”

The subscribers to the memorandum of the compamyhar shareholders of the
company. When the first share holders cease tadree other persons will take
over their shares or may become shareholders hyraggshares in the company.
It is the aggregation (totality) of these sharekdddthat constitute the company.
However these shareholders must have their namesednin the register of

members of the company to become members of thepaayn (s.79 (2) of

CAMA). It is therefore only those shareholders wdonames are on the
company’s register of members that are membersh@fcompany. The term
“shareholder” and “member” of a company are theeefoot the same thing. A
shareholder is someone who holds at least one shaese company while a

“member” is a shareholder whose name has beereéntethe company’s register
of members. A shareholder whose name is not ehterthe register of members

will not be entitled to membership rights.

Every company must have a minimum of two membeengttime otherwise the
directors who carry on the business of that compaitly less that two members
will be personally liable for the debts of the canpg. Section 93,& Section 79(1)

and (2) of CAMA however defines a member of a comypas follows:
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a) The subscribers of the memorandum of Associatioa cdmpany are deemed
to be members and they shall be included in thestexgof members of the
company.

b) Every other person who agrees in writing to beca@nmember and whose

name is entered in the Register of members ofdhgany.

A person agrees in writing to be a member of a @mpf he acquires shares

in the company by allotment, transfer, or transmisgtc.

2.0 OBJECTIVES.
At the end of ths unit, you should be able to:
a) The difference between the terms ‘shareholder*amanber of a company’
b) Those gqualified to be members of a company,
c) How to become a member of a company,

d) The rights and liabilities of a member

3.0. MAIN CONTENTS

3.1 WHO MAY BECOME A MEMBER

The right and capacity to become a member of a eomnps open to any legal
person, whether a natural person or an artificéaspn.

However the capacity of infants, personal repregems of deceased

shareholders, corporations and Aliens are regulagddllows:

a) Infants: A person under the age of 18 is not dedlito join in the formation
of a company in his own right. He may only joihthere are two adults also

joining in the formation of the company along withm. In this case, the
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b)

d)

capacity of the two adults cures the incapacitytr@ infant. (s. 20(2) of
CAMA). An infant who joins in the formation of ampany shall however not
be counted for the purpose of determining the mimmmumber of members of
a company. (section 80 (2) of CAMA).

Personal Representatives: when a shareholder sketipn 148 of CAMA
provides that holders of the letters of adminigtrabf his estate (properties) of
the deceased person, if he died without a willtheeones entitled to the shares
held by him. If however he left the shares to same in a will he made while
alive, the person is entitled to those sharea.déceased person left a will, in
that case letters of administration are not appleea However the benefiting
persons do not automatically become members otdmepany. They must
notify the company that they or their nominee stiobé registered in the
Register of members of the company as the new tolfehe shares inherited
from the deceased shareholder. (section 155 (GABAA).

Corporations: A company upon incorporation becomésyal person. It may
therefore acquire shares in another company. Hewby section 20(3) of
CAMA, a company under liquidation is not capableaafquiring shares in

another company.

Aliens: Aliens include foreign companies. They magquire shares in
Nigerian companies. Section 18 and 20(4) of CAMAection 17 of the
Nigerian Investment Promotion Commission Act, 208l40 permits non-
Nigerians to invest in any enterprises in Nigehiat is not prohibited.

Aliens must however secure the permits needed Hemtto enter Nigeria
lawfully to carry out their business. These pesnmiclude, Business permit,

Residency permit e.t.c.
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3.2

HOW TO BECOME A MEMBER

A person may become a member by acquiring shares gompany in the

following ways:

a) By subscription: At the point of incorporating tbempany, it is required that

b)

d)

the company have at least two shareholders whaosigifi the memorandum of
Association and undertake to take at least 25%hefdhare capital among
themselves (section 27(2)(b) CAMA.. These are s$idscribers to the
memorandum of the company. Section 79(1) of CAMAuires that as soon
as the company is incorporated (i.e. registereg stibscribers shall have their
names entered into the company’s register of mesnfddre subscribers to the
memorandum are therefore the first shareholders @aminbers of the
company.

By Allotment: Allotment is the process of acquirispares direct from the
company whenever it issues or offers its sharesdt®. In this case, when a
person applies and is given certain number of shdre is said to be allotted
the shares. When he pays for the shares and his isaentered in the Register
of members of the company he becomes a membe258127 CAMA.

By transfer. Section 115 of CAMA provides that igsaare properties whose
ownership could be transferred from one personnither. A person may
therefore become a shareholder if a former owraarsters his ownership of
shares to him. This could be by sale or as aedift. section 152 of CAMA
however requires that the name of the new ownert ineisentered into the
company’s register of members in replacement ofdhmer owner, to become
a member of the company.

By Transmission: When a previous owner of shaies dnd his shares are
inherited by his personal representatives or h#irs,is called transmission of

shares.
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3.3

Shares may be inherited only by production of prelad a will of the deceased
owner or letters of administration of his estatanged by the High Court.

(section 148 of CAMA). The beneficiaries of theasks by transmission must
have their names entered in the register of menmidettee company or elect a
nominee to hold the shares on their behalf. 18 daise the nominee’s name
shall be entered in the Register of members ofciapany to become a

member of the company. (section 155 (3) of CAMA).

RIGHTS AND LIABILITIES OF MEMBERS

The right of members is stated in section 81 agitiht to be invited and to attend
any general meeting of the company and the righspgeak and vote on any
resolutions at the meetings. These rights areestlbp the member having paid
for all the shares he holds and if he has not fmidhem for them, then until the
company has made calls he continues to enjoy tmebmeship rights. All a person
needs to attend company meeting and vote is todmaddpay for at least only one
share. (section 79(3) CAMA) where he holds moemtbne share but has paid for
some, he may still attend company meetings unlagscompany insists on

payment for all the shares.

3.4 LIABILITY OF MEMBERS

The liability of members depends on the type of pany they are share holders

a) Company Limited by Shares: The liability of mensef a company limited

by shares is limited to the amount if any, that rbayoutstanding on the shares
they hold. If however they have paid for all thelrares, they have no further
liability in the company. Section 21(1) CAMA.
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3.5.

The company cannot force the members to take ug stwares than they had
willingly indicated to take; even if the memorandisraltered to increase the
share capital of the company. (section 49, CAMA).

b) Company Limited by Guarantee: The liability of niears of a company
Limited by guarantee is limited to the amount ehab agree to contribute to
the assets of the company to meet its outstandatgjifies in the event of
winding up, that is if its assets are not enougketile its liabilities. Section
27(4) (b) of CAMA Thus, the members become lialdebting their agreed
contribution if the company is winding up and tbeisting assets are not
enough to pay the company’s debts.

c) Unlimited Company: The liability of members of anlimited company is
unlimited. (section 21 (1) (c) of CAMA). This meathe liability stretches

to the extent of the liability of the company.
DISCLOSURE OF INTEREST IN SHARES.

The public company has power to require every or member to disclose the
capacity in which he holds shares in the comparfhis may be either as a
personal owner i.e beneficial owner or as a nomiokeanother person. This

requirement is not binding on private companiesctin 94(1) of CAMA.

The public company must keep a register of interésat shows the names of
members with the kind of interest they have inghares they hold. This register

is different from the company’s Register of meml{&s97 of CAMA).

The Register of interest must also disclose thetiyeof substantial shareholders
and how their substantial shareholding comes abAuperson who holds at least
10% of the voting rights of a public company isubstantial shareholder. He is
required to within 14 days of becoming aware thatsha substantial shareholder;

notify the company giving his full names and addredde shall also state the
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shares held by him and those held by his nomingegirbue of which he is a
substantial shareholder. (section 95 of CAMA).

3.6. REGISTER OF MEMBERS

3.7.

Every Company registered in Nigeria is requireckéep a register of members
(section 83 of CAMA).

The register may be in bound copies or loose l|eaveyputer device,
photographic film or in any other manner acceptalnlecommercial usage
provided it is retrievable andlegible.. (sectiorD58 CAMA). The register shall

be kept at the company’s registered office.

The Register contains the names of shareholdezsnuimber of shares held by

them, the date a person became a member and thhalatased to be one.

A person becomes a member of the company only \nlsename is entered in the
register of members. Section 79 (1) & (2) of CAMAhe term “shareholder” and

“member” are sometimes used interchangeably; howéesy are not the same. A
person who acquires shares in a company is a sldezhand is entitled to

dividends on the shares he holds. However heti@mmember of the company
until his name is entered in the register of membd&dnly members may attend
company meetings, speak and vote on resolutioosmpany meetings. To enjoy
these rights, a shareholder should exercise hi$ tighaving his name entered on

the company’s register of members.
INSPECTION OF REGISTER OF MEMBERS

The register of members shall be open for inspedio at least two hours each
day to members without charge and to any otheropeas a charge of N1.00 or
less. A member or any other person with the pesionsof the company may
obtain a copy of the register at a cost of 50k18€) words (section 87 of CAMA).
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3.8. RECTIFICATION OF REGISTER

Where the name of a shareholder is omitted fronreélyester, or a person’s name
is wrongly entered, or default is made or unneagssdalay is occasioned in
deleting a shareholders name on the register of besrhaving ceased to be a
member, such person may apply to court for redtifonn of the Register. The
rectification is to correct the register to refltwe correct information in respect of

the aggrieved person’s shareholding status indhgany. (section 90, CAMA).
4.0 CONCLUSION.

Shares in a company are also recognized by lawragefy which may be
transferred from one person to the other .Thera mmarket called the capital
market where shares could be bought and sold. Al ggample of this market is
the Nigerian Stock Exchange. Companies wanting d@iser money for their
businesses go there to sell their shares to thkcpdihose who buy these shares
may in turn sell them to others and make their ngofrethis case there cannot be
a restriction on the sale of shares of public camgsotherwise the capital market
will be inhibited.

Private companies are banned from public buying sailihg of their shares, so

restriction on the transfer of their shares wilt affiect the capital market.

TUTOR MARKED ASSIGNMENT.

1. Discuss the various ways a person may become a ereshh company.
2. Every legal person has the right to become a membarcompany but may

not possess the capacity to exercise that riglsgusss.
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UNIT 3 TRANSFER OF SHARES
1.0 INTRODUCTION

Shares are recognized as personal property whosership is transferable from
one person to another. (section 115 of CAMA) tlghtrto transfer shares is
however subject to the rules provided for (if amyjhe Articles of Association of

the Company concerned.

However section 22 of CAMA has statutorily resettthe transfer of shares in
private companies. It makes it mandatory for geveompanies to restrict the
transfer of its shares. This is usually done lyvgling a restriction clause in the
Articles of Association of the private company nmakiany transfer of shares
subject to the discretion of the Directors. Restin on transfer of shares under
section 22 also includes a prohibition on privatenpanies from public offer of

their shares.

Restriction on transfer of shares of a pubic congpamot common because their
shares are freely traded on the stock exchangelaodoffered to the public for
sale. The shares may therefore be freely soldoffieded for sale to the public.
Their transferability may not therefore be resatitexcept by court order or if the

law so provides.
2.0 OBJECTIVES.
At the end of this unit, the student should besdbl
a) Know the legal procedures for transfer of shares.

b) The restrictions on transfer of shares.
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3,0. MAIN CONTENTS

3.1 PROCEDURE FOR TRANSFER OF SHARES

The procedure for transfer depends on whetherdther $s selling all his shares or

only a part of it.

a) Where the shareholder sells all his shares: kadhse, the seller delivers his

b)

shares certificate to the buyer together with audmnt evidencing that he has
sold the shares.

Either the buyer or the seller may then forwarddesificate together with the
document evidencing the sale to the company foistregion. The company
must within three months register the transfer whership to the buyer and
issue him a new certificate showing he is the nemmeay of the shares. If the
company has reason to refuse the registrationyst meturn the certificate, the
document evidencing its sale together with a legming reasons for the
refusal. Section 146 (2) and section 153 of CAMA.

Where only a part of the shares is sold. Whereaaeholder sells only a part
of the shares indicated on his shares certificateyhere he sells the shares in

bits to different buyers, the procedure for trangfeas follows:

The seller prepares a document evidencing the nuwibshares sold to the
buyer or the different buyers. He then sends thmuchent together with the
shares certificate to the company for certificatidrhe company secretary will
then stamp the document of transfer with the wocéstificate ledged” or any
similar words indicating that the buyer has loddkd share certificate for
transfer of the shares sold to the buyer or regmetiuyers as indicated by

him. The seller then hands the stamped docuroghetbuyer or buyers.

Either the buyer or the seller will then follow tp have the company issue

new shares certificate to the buyer or several lsughowing the number of
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shares sold to them. If some shares are still irentato the credit of the
seller, he too receives a new certificate evidepownership of the balance of
his shares. The company must within three monthsodgment of the
certificate and evidence of sale of the sharesieisew certificates as above
stated or return the lodged documents with a legieing reasons for the
refusal. Section 146 and 157 of CAMA

If the seller has the electronic central securitiesring system on line stocks
account of the Nigerian Stock Exchange, his stoakkdr will arrange the

transfer on his behalf to the respective buyers.

3.2 TRANSFERS ON TRANSMISSION OF SHARES

3.3

Transmission of shares occurs when the sharesd#caased share holder are
inherited or bequeathed to a heir or personal sgmtative of the deceased
shareholder. Where shares are held by two or memsops jointly then upon death
of one or more of them, the surviving person shalkentitled to all the shares and

they may be transferred to his name.

Where the shareholder held the shares as a solerpWnen his shares may be
transferred only to the person named in his wilf tve died without a will, then to
the person who obtains letters of administratiamfithe High Court in respect of
the shares or the deceased’s property. Sectiorofl@AMA. The above are in
Law recognized as the personal representativeBeotiéceased share holder and
are entitled to have his shares transferred to thetneir nominee. Section 155 of
CAMA.

RESTRICTION ON TRANSFER OF SHARES

In Okoya vs. Santilli (1994)4 NWLR (part 338) 236e court held that shares are

in the nature of personal property and are traabferin the manner allowed by
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the company’s articles of Association. This is aflsdine with section 115 of the
CAMA, which provides that shares or other interedt® member in a company
shall be property transferable in the manner pexvioh the articles of association

of the company.

It therefore follows that the transfer of sharedstricted in the manner allowed by

the articles.

Section 22(2) of CAMA provides that every privampany shall by its articles
restrict the transfer of its shares. There is malar provision relating to transfer
of shares of a public company. It means there dabeoa restriction on the
transfer of shares of a public company unless secdid by a court of law since
there is no statutory requirement for a public campto restrict the transfer of its
shares. However, public companies do not put odstnis on the transfer of shares
because the shares of a public company may be firaeled on the Nigerian stock

exchange.

A private company however must put restrictionstlom transfer of its shares as

prescribed in section 22 of CAMA as follows:

(a) Restriction clause: the articles of associatiothefcompany usually contains a
restriction clause which prescribes that the dimescin their absolute discretion
without giving any reasons may refuse to approwetthnsfer of any shares
whether or not it is a fully paid up share.

(b) Pre-emption clause. The articles of associatiomddition to the restriction
clause or as an alternative to it, may provide timtshares of the company
may be transferred to a non member unless no mecdrerbe found to
purchase them at a fair price. The articles magraditively provide that any
member intending to sell his shares must first rofame to the existing

members to buy and they may be sold to a non meordgrif no member is
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willing to buy at the market price and the direstonust approve of the non-

member to by the shares.

In Berry and Stewart v. Tottenham Hotspur F.C. (2835)Ch. 718. Berry
owned one share in Tottenham Hotspur Football dltdh He sold it to
Stewart. Berry wanted to transfer the share tw&tieand the directors refused
to approve the transfer to Stewart of the sharés wohim by Berry. The
directors did not give reasons for the refusalrand Stewart sued to enforce
the transfer. It was held that based on the réismiclause in the articles, the
directors had the right to refuse to approve thadfer of any shares without

giving any reasons.

Once the shares have been offered to existing mmmdned they are
unwilling or unable to buy them, the shares maysbld to outsiders without the

directors having the right to refuse the transfer.

In Ocean Coal Co. Ltd v. Powell Duffryn Steam CGal. Ltd (1932)1 Ch. 654,

the plaintiff offered his 135,000 shares at £2 tioeo members of the company
with the approval of the Board of Directors. Thembers were unable to take up
all the shares. It was held that the plaintiff wasitled to offer the shares to

outsiders to buy since the other shareholders amilthuy the shares.

Protection of Beneficiaries under a will: Sometam® deceased member may
name some persons as the administrators of hiseestao are to ensure the
deceased’s properties are distributed and/or mahagestated in the will. These
persons therefore inherit the deceased personsssbharbehalf and for the benefit
of those who are named in the will as the benefesainherit. The administrators
therefore only have an equitable right in the shdmet not the beneficial rights.

This right becomes a legal right only when the shaare transferred to those
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entitled under the will. It is the duty of the ex¢ors of the will who in this case
are the personal representatives of the deceasatstwe that they nominate those
entitled to the shares under the will as those twmmw the shares should be
transferred to. (section 155 (3) of CAMA).

Any person claiming to have an interest in any ekar the dividends or interest
on those shares may protect his interest by swganimn affidavit indicating the
nature of his interest and serving the company Withaffidavit. The company
shall then enter on the register of members the tfeat such notice has been
served on the company. The company shall thereforeegister any transfer of

shares of the deceased in respect of which it éeeived the affidavit of interest.

Any company which receives this notice of interastl in default proceeds to
register any transfer in favour of any other persball be personally liable to the
person who lodged the notice of interest for args lbe suffers thereby. Section
156 of CAMA.

The Company shall give notice of at least 42 dayarty other person seeking a
transfer to him, of the shares complained of , tteg¢ matter to be resolved

otherwise, the proposed transfer will not be effdctection 156 (2)

3.4. Mortgage/Attachment of Shares

Shares are personal property of value (s.115 of BAMThey may therefore be

mortgaged as security for a loan.
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4.0

It is a legal mortgage if the shares are transfleteename of the mortgagee as

security for a loan.

It is an equitable mortgage if the share certiBdatonly kept in the custody of the

mortgagee as security for the loan.

Shares owned by a person may also be attached cdehdnssatisfaction of a
judgment of a court of law. Order 5 rule 1, judgin&nforcement rules made

pursuant to the sheriffs and civil process Act 2004
CONCLUSION

Most public companies today are quoted on the MigeBtock Exchange where
their shares are freely bought and sold. The phaeefor sale and transfer of
ownership of shares is entirely, different from thee provided by the CAMA.
The use of share certificates is being discardéte Nigerian Stock Exchange has
a central securities clearing system (CSCS). Themeting to buy shares must
first open a securities Account with the CSCS tgftoa stock broker. Shares are
subsequently bought through a Stock Broker andshiaees are credited direct to
the customers CSCS Account. If he wants to sellmerely instructs his stock
broker who sells off such number of units as th&t@mer directs. The shares are
debited by the CSCS from the seller's CSCS Accaunat credited direct to the
buyer's CSCS Account. The procedure for transfeshares provided for under
the CAMA is fast being discarded for the modernhuodtof crediting customer’s

CSCS Accounts electronically.

The CSCS sends credit and debit alerts to custopmenses to inform them of any
transactions in their CSCS Accounts. The existaridee CSCS system does not
however do away with the legal procedures for bgiyamd selling of shares as
provided for under the CAMA. They only complementnoakes the transactions

easier.
33



5.0 TUTOR MARKED ASSIGNMENTS

1. How may shares be transferred from one persondthar®?
2. What is the legal protection provided by law fonegciaries of shares who

were not directly given legal titles to the shares?
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UNIT 4 DEBENTURE/CHARGES
1.0 INTRODUCTION

Companies are incorporated with share capital prowithat allows them to sell

their shares to raise money to finance the compgamysiness.

Sometimes this money may not be enough. The commay need quick money
and so has to borrow from creditors. In doing sompanies usually issue
documents acknowledging their indebtedness to tonedcalled debenture deeds.
In some cases, the company pledges its Assetsastgdor the loan. When this

happens the company is said to have created aechaey its assets.

Debentures are usually issued pursuant to the aayigohorrowing powers which

are contained in its memorandum or articles of Asgmn

A debenture is therefore a document issued bydhgany acknowledging that it
owes the sum indicated in the document and obtigatself to pay the sum when
due with the interest if any and in accordance with terms indicated in the

document to the person named or as may be dirbgtadn.
2.0 OBJECTIVES.
At the end of this unit, students should be able to
a) Know about companies borrowing powers,
b) Types of debentures,

c) Rights of debenture holders.
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3.0. MAIN CONTENTS.
3.1. COMPANY’'S BORROWING POWERS
Section 166 of CAMA provides

“a company may borrow money for the purpose obiisiness or objects
and may mortgage or charge its undertaking, prgpeahd uncalled
(unissued) share capital or any part thereof ardieisdebentures or
debenture stock on other securities, whether diitog as security for any

debt; liability or obligation of the company or afy third party”.

The company therefore has statutory power to bommmey and issue debentures
to acknowledge the debt. It may also create agehaver its assets to secure the

loan.

How the company’s borrowing powers may be exercisdtbwever as stipulated

in its memorandum or Articles of Association.

The directors must therefore exercise caution gy@se the borrowing powers of
the company in accordance with the memorandumtmiess of association of the
company. If the directors purport to borrow moneybehalf of the company but
did not act in line with the provisions of the mewamdum or articles of

association of the company, they become persofialje. The company is not
liable and it cannot also ratify the alleged borrgyvas to make the company

liable because the borrowing is illegal.
3.2 Meaning of Debentures

When a company borrows money, it may give a writieknowledgement to the
creditor to evidence that the company is owing i@ney. The document will
usually show the terms of the loan and the mode datd of payment. That

document is called a debenture.
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In Levy v. Abercorris State and Slab Co0.(1887)37. @60 at 264, Chitty J.
defined a debenture as “ a document which eitheaites a debt or acknowledges
it and any document which fulfills either of thesenditions is a debenture”. The
above definition agrees with the CAMA which deBne debenture as ‘a written
acknowledgement of indebtedness by the companyngetiut the terms and
conditions of the indebtedness...’( s.567 CAMA.)

A debenture may be secured or unsecured.

A debenture is secured when it is guaranteed blyaage over the assets of the
company so that in the event the company is urtalpay, the assets charged may

be taken and sold by the creditor to recover hiseyo

A debenture is not secured if the debt is not sxtbl any assets of the company.
3.3 TYPES OF DEBENTURES

In company practice, debentures are recognizétkifollowing types:

1. Perpetual debentures. These are debentures ¢hattanded to be permanent
i.e. irredeemable or which may be redeemed onlgherhappening of an event
or after a fixed period of time in which case uthié event occurs or the fixed
period reaches the debenture cannot be redeemaarSe71 of CAMA

2. Convertible debentures. These are debentureshthat the option of being
converted into shares of the company at the opbibthe company or the
debenture holder, depending on their agreement.7ZSCAMA.

3. Secured and naked debentures. A debenture iseskut creates a charge
over the company’s assets or any part thereof. chiaege may be fixed i.e.
over a specified asset of the company or a floatirayge i.e. which may attach

any available asset of the company if the debensun®t redeemed when it is
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due.. A naked debenture is one which is not sechyeany charge over the
company'’s assets or any part thereof. Sectiorot CTAMA

4. Redeemable debentures. These are debenturesdalratiaemable at any time
by the company. section 174 CAMA.

5. Bearer debentures. These are debentures thahyablp to whoever presents
them for payment. They are therefore negotialderuments.

6. Registered debentures. These debentures are payaplto those mentioned

in the debentures as the registered holders.

3.4 DEBENTURE TRUST DEED. SECTION 183 OF CAMA

Where a company has issued several debenturedfefedt classes discussed
above, to the public, it must execute a debentust tleed in respect of each class
of debentures. The company will execute the wesid on behalf of each class of
debenture holders, get trustees that will manageditbenture and protect the

interest of the debenture holders.
The debentures that are entitled to have a truest dee either of the following

a) Holders of debentures that are entitled to parigipn any money payable by
the company under the debenture deed; or
b) Holders of debentures that are covered by a mogtgabgarge or security

created by the debenture deed.

The advantage of a debenture covered by a trudtiddbat as soon as it becomes
clear the company is unable to pay its debt, thstdées of the debenture holders

will move in to ensure that the debentures covénethe trust deed take priority
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over other company debtors in taking over the caomisaproperty to secure the

interests of debenture holders covered by the thesd.
3.5 ISSUE OF DEBENTURES

Where a company wishes to raise money by way of, lhanay issue debentures.
This is a certificate indicating the company owespacified amount which will be
payable at a later date with agreed interest. cEngficate may be of a fixed sum

of say N1000 each. A person may buy several ohtag his money can buy.

Where the debentures are to be issued to the pogla public company, then it

must issue a prospectus as if it is issuing shartge public.

In this case it must create a trust deed underwticstees will be appointed to
take care of the secured debentures under the webdrust deed. S. 183(1) of
CAMA.

3.6 CHARGES SECURING DEBENTURES

When a debenture is secured by creating a chargetbe assets of the company

or a part whereof, it is called a charges secuedgnture.

The debenture is a Naked Debenture if it does nedite any charge over the

company’s assets.

Fixed charges. This arises when the debenturedsrad by creating a charge
over some specified or fixed assets of the compsugh as land, machines, e.t.c.
In this case the debenture is also said to be dgame debenture because by
creating the fixed charge, the company has morthdge assets and cannot deal

with it as it pleases.
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Floating charges. This is a debenture which do¢reate a charge over a given
asset of the company. The charge is a generalivbiod can attach to any asset of

the company available except those already sutgexfixed charge.

Registration of charges. Once a company creatageh over its property, it shall
within 90 days thereof deliver a notice to the cogbe Affairs commission (CAC)
for registration of the charges created. The CAI thven issue a certificate as
evidence of registration (section 197(1) and 198(2ZMA).

It is therefore important that one conducts searefith the CAC before taking up
debentures with a company to be sure the assetadralready subject to a
mortgage by the company. The charges once registake precedence based on

whose charges are registered first.

The company is also required by law to keep a teigef charges it creates over
its assets. Section 191 (1) of CAMA.

The company must also keep a register of its debetiolders (section 193 (1) of
CAMA.

The two registers mentioned above are open forectggn and copies may be
obtained on payment of the prescribed fees. (@edb2 and 194 of CAMA.)

Persons wishing to take up debentures with a coynglould insist on inspecting
its register of charges and register of debentotdens to be sure the properties

are not already mortgaged.
3.7 REMEDIES OF DEBENTURE HOLDERS.

1. The debenture holder is primarily a creditor whoeistitted to his money
(principal) with the interest agreed upon the alriof the date agreed for

payment.
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He may therefore sue the company to recover hicipal and interest (section
176 (2) and 209 (2) CAMA.
If he gets judgment in his favour, he may levy exen on any property of the

company.

. Petition for winding up. Under section 408 (d) a4@® of CAMA, it is a
ground for compulsory winding up if a company isble to pay a debt of any
sum above N2,000 if a demand is made and the compamable to, within
21 days pay up the debit.

. Power of sale. The debenture holder has powealefis two ways :

a) Where the debenture deed contains a power oftbale,a debenture holder
may move in to take over and sell the asset chavgetiargeable under the
debenture document. This is done by appointinggragn as receiver to
take over the property concerned s. 209 (1) CAMA.

. Right of foreclosure. Section 209 (2) (b) (i) oAKA. The debenture holder
may seek an order of court to foreclose the prgpafrthe company that was
subject to the debenture. In this case the compasgs ownership of the
property to the debenture holder.
. Appointment of a Receiver/manager. Section 180 g£8)9(1) of CAMA
whenever payment to secured debenture is due amane unpaid, the secured
debenture holder may appoint a receiver or recenaarager if the debenture
deed contains such a power. If no such power iviged, the debenture
holders may apply to court for the receiver to ppanted. The receiver takes
over the charged assets by taking further stepsal@ze the money.

. Proving for balance on winding up. In practiceexwsed debenture ranks

among the priority debtors to be paid from the sdilthe company’s property

during winding up. If he had not gotten all oryasf his money, he may sue

the liquidator of the company for the balance sfinoney.
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4.0

5.0

CONCLUSION.

Debentures are another form of company securitigshwmay be used to raise
capital for the company. This capital is calle@docapital. A company may

therefore raise money either through share capitimlan capital.

TUTOR MARKED ASSIGNMENT

1. Discuss at least five remedies open to debentddersowhose money become

due but are not paid.
2. Discuss the advantages of secured debenture haldersiaked debentures.

3. Discuss the types of debentures known to law.
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MODULE 2

UNIT 1: APPOINTMENT AND DUTIES OF DIRECTORS.

1.0

2.0

INTRODUCTION

A Director is a person duly appointed to direct andnage the business of a
company (section 244 of CAMA). This definition @s any person occupying
the position of director in a company irrespectofethe name by which he is
called (section 567 CAMA) thus a person who perfthe functions of a director

is a director even if he is not called by the nafmector.

The term also extends to persons on whose instructi directions the directors
of a company are accustomed to act. This categopersons are referred to or
called shadow directors (section 245 of CAMA). Téwmmpany has two major
organs, the General meeting and the Board of [irect(section 63 of CAMA)
these two are the alter ego. They are therefotesaovant or agents of the
company when they act as a board or general meefifigey are the company
itself. Individual directors who take up appointth&vith the company are in that
capacity its agents i.e. Managing Director etanians that some directors are
employees of the company (they are called executivectors). There are
directors who are not employees of the companyy(Hre called non-executive
directors. s.282 (4) CAMA.

OBJECTIVES

This unit will enable you know

(@) who adirector is in law

(b) the types of directors and how they are appointed

(c) the duty of directors, and how Directors powerseaercised
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3.0

(d)

How directors are removed.

MAIN CONTENTS

3.1

Types of Directors.

(@)

(b)

(€)

(d)

(€)

Non Executive Directors; These are Directors whandbhold any
employment with the company as directors i.e. thmmsition as
directors is not by virtue of their being employaed paid salaries in
the company. They only collect sitting allowances.

Executive Directors: these are persons who arelogmg by the
company as Directors under a contract of employmdftecutive
directors are responsible for the day to day rupihthe company,
while non Executive directors only attend periodieetings of the
Board of Directors where company policies are fdated for the
Executive directors to implement. (Section 282q4CAMA).
Alternate Directors: These types of directors useally created by
the Articles of Association of the company. Theg alirectors
appointed by a serving director to seat on the daarhis place in
case he has to be absent.

Shadow Directors: these are persons on whose iggectand
instructions the Board of Directors is accustoneddt. This refers
to those who control the decisions of the boaranfieehind the
scenes. (Section 245 of CAMA).

Directors by estoppels. Section 250 and 260 of @AMNhere a
company holds someone out as its director and heacts, the
company is bound by his acts and the defect irmpmintment i.e.
the fact that he was never appointed in the filatg will not be a

defence for the company.
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3.2 Number of Directors

Every company shall have a minimum of two directarany time.
(section 246 of CAMA). The company may by its des of
Association fix the maximum number of its direct¢8249 (3) of
CAMA).

3.3.  Appointment of Director.

(b)

(@)

(b)

(€)

1(a) First Directors; By section 247, a first directigra person
named in the memorandum of the company by the dubscribers
(shareholders) of the company as director

They may also be named in a clause in thelestiof Association of
the company as directors at the point of inconrmgahe company.
Subsequent Directors

Apart from those who were the first directors apped at the
incorporation of the company, all others after them subsequent
directors. The may be appointed in the followirmys:

By power under the articles. Section 41(3) of CAMAe articles
of Association may confer power to appoint or gy director on a
person whether within or outside the company.

By order of a court. ( section 248 (2) of CAMA)Where all the
directors and shareholders of a company die, anthefpersonal
(legal) representatives of the deceased sharelsallgy apply to the
court for an order allowing them to convene a nmegtof the
company to appoint new directors for the compayhey fail to do
so, the creditors of the company may do so.

Life director. S. 255 and 262 of CAMA. A persoraynin the
articles of Association be named as a life directothe company.

He may notwithstanding be removed either by amanthe articles
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(d)

(€)

3.4.

to delete the clause appointing him life director ke may be
removed by an ordinary resolution of the generakting of the
company subject to payment of damages to him feaddr of his
tenure of office. S.262 (6) CAMA.

Appointment to fill casual vacancy. (section 249 ¢f CAMA).
Where a director dies, resigns, retires or is rezdobefore the
expiry of his term of office, the Board of Directkomay fill that
vacancy. Such persons will be in office only utiig next General
meeting when they may be re-elected or removed.

Election of Directors. Section 259 of CAMA. Undeghe
company’s articles of Association otherwise proyidal the
directors of a company shall retire at the firstndal General
Meeting of the company. At subsequent Annual Gandeetings,
one third of the Directors shall retire in the ardé seniority. At
these meetings, as the directors retire, thosepubgent themselves
or are nominated are voted in as directors to oepthese retiring
unless they are re-elected.

Rotation of Directors;

Section 259 of CAMA provides for rotation of direcs as earlier
noted in 3.2 above. The position in section 25pliap only if a
company’s articles of Association are silent on dinger of rotation
(or retirement) of Directors.

At the first Annual General Meeting all the iters retire for fresh
elections to take place. Retiring directors arglge to re-election.
At every subsequent Annual General Meeting, tmed of the
Directors shall retire. If the number is not a timé of three i.e
3,6,9,12,15,18, e.t.c. The number nearest to omd #hall retire.
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The directors shall retire based on seniority inedaf first
appointment.
If those qualified to retire are more than onedhiot will be cast to determine the
one third to retire i.e if 6 persons were appoirtteslsame day and one third is to
retire in their order of seniority only 2 will re¢i. To decide the 2 out of the 6 that
will retire, lot will be cast since they all cama bn the same day unless 2
volunteer to retire..
A retiring director who offers himself for re-elemt is deemed to be re-elected
automatically unless:
(@) Another person is elected to replace him, or
(b) It was expressly resolved at the meeting not tbthfie vacancy
created by his retirement, or

(c)  Avresolution for his re-election is put to vote lbosgt.

3.5. NOMINATION AND VOTING OF DIRECTORS

S. 259(4) and 261(3) of CAMA.

(1) retiring directors are eligible to offer themsel¥esre-election

(2) persons other than retiring directors shall be maeid by the Board of
Directors; or

(3) such persons may in the alternative be nominatedriyymember of the
company in writing to the company by depositing timéice of nomination
with the nominee’s consent in writing with the cang at least between 21
days to 3 days to the date of the Annual Generatiig where the election
will take place. The person proposed must himsetlept the nomination
in writing.

Unless the articles otherwise provide, the appaantnof directors is by ordinary

resolution.
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In a public company, each director is appointedabyeparate resolution. In a
private company however, the director may all bgoamted by a single resolution.
Section 251(1) of CAMA.

3.6. Age of Directors

3.7.

(b)

(€)

(d)

(€)

3.8.

The minimum age for appointment of a director isygars there is no maximum.
Section 257 (1) (a) of CAMA.

However for a public company to appoint a persoii®ifyears or above, special
Notice of 28 days must be given to the companytim@c256 of CAMA) The
company must in turn state in its notice of the &@ahmeeting concerned that it is
proposed to present a person of 70 years or almvappointment as director
(section 256 of CAMA).

The person himself shall disclose this fact tortteanbers at the general meeting.

Fiduciary duties of Directors ( loyalty andyood faith.)
The directors must observe utmost good faith towdhd company in any
transaction with or for the company S. 279 (1).
They must act at all times in what they honestllielve to be in the best
interest of the company. S. 279 (3) and (4).
They must exercise company powers for the purppseified and not for
personal benefit. S. 279(5).
They must not compromise their discretion to veteiparticular way in any
Board resolution S. 279 (6)
They must not delegate their powers in circumstant®gt amount to
abdication of duties S. 279(7).

Directors Duties of care and skill s. 282

Every director shall exercise that degree of caikgence and skill which a

reasonably prudent director would exercise in caalpa circumstances.
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In Re City Equitable Fire Insurance Co. LTD (1923). 407, Romer J. laid down
three yardstick for this duty as follows:

(a) a director need not exhibit in the performance isfduty a greater degree of
skill than should be expected of a person of hmKadge and experience.

(b) A director is not bound to give continuous attemtim the affairs of the
company. It is enough if he attends periodic baaektings. The position is
however different if one is an Executive director salary with the company.
S. 2.282 (4)

(c) The directors are not guilty of breach of the dotycare and skill if having
regard to the exigency of business they delegate thuties to the Managing
Director or a Committee of the Board provided thisreasis for trusting such
officials of the board. Care should however be taket to delegate duties as

may amount to abdication of duties.

3.9. CONFLICT OF INTERESTS
A director shall not place himself in a position ew his personal interests will
clash with that of the company. Section 280(1) &fMA. Conflict of interests
may arise in the following situations :
1. where the director is utilizing the company’s pndpdor his personal benefit
outside approved limits S.280(20 (a)
2. Where he utilizes his position to make secret odut of the company’s
opportunities. section 280(3).
3. where he misuses company information coming to bymvirtue of being a
director.

These duties must be observed even after leavifgg08. 280(5)

3.10 LIABILITY OF DIRECTORS
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(@)

(b)

(€)

3.11.

3.12.

The directors are liable to account for any segrefits made, unless same had
first been disclosed and approved or over lookedtHey General meeting
s. 280(6).
The liability of directors in the company is unlied if the memorandum or
Articles of Association states, so S. 288(1)
A director who fraudulently fails to apply moneyeéved as loan on behalf of
the company for a specific purpose, or money oremtbonsideration as
advance to the company for a contract or projectiHe specified purpose or
contract shall be liable personally for the mone2%.
SALARY OF DIRECTORS S. 267
Directors are not entitled to any salaries unldss article of Association so
provide, in which case the salary is fixed by then&al meeting from time to
time. The directors are however entitled to refémdexpenses properly incurred

in the course of the company’s business.

MEETING OF DIRECTORS

After incorporation, the first meeting of the Diters shall be within 6 months of
incorporation. S. 263 (1).CAMA

Decisions at Board meetings shall be by simple ntgjootes and in case of a tie
in votes cast, the chairman shall have a secone @ptcasting vote s. 263(2)
CAMA

The Board shall elect its chairman and fix hisutenS. 263(4) CAMA.

Unless the articles otherwise provide, the quoranmieetings shall be 2 directors
where the directors are not more than 6. If the lmemms more than 6, then quorum
is one third or the nearest whole number to orre tl¥. 264(1).CAMA.

The board may delegate some or all of its powerbdoexercised by the a

committee of the board from time to time or appainé or more of the directors
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3.13.

4.0

5.0

to the office of managing Director and delegateoalsome of its powers to him
from time to time. S. 64 and S. 264.CAMA
All directors are entitled as of right to notice pfeetings. S.219 & 266(1).
Meetings are called at the instance of any direGo263(3)
The managing director is appointed and is removiaplihe Board. Yalaju-Amaye
V. AREC Ltd (1990) 4 NWLR (pt 145) 425.

REGISTER OF DIRECTORS

The company Shall Keep a register of directors 8adretaries at its registered
office s. 292(4)

CONCLUSION

Directors are the Directing mind and will of ther®@many along with the General
meeting. The two are the major organs of the compaine Directors are however
responsible for the management of the Company3336CAMA. The General

meeting on the other hand acts as a checkmate ®dhard to ensure they function

properly.

TUTOR MARKED ASSIGNMENTS
Discuss the different types of Directors known swLin Nigeria.
What are the different legal ways a person maydpoiated as director under
Nigerian company Law?
Discuss the Fiduciary duties of directors underGA@/A.

Discuss the scope of Directors duties of care &ilidunder the CAMA.
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UNIT 2 REMOVAL OF DIRECTORS

1.0 INTRODUCTION

The Board of Directors is one of the two principajans of the Company. Their
removal is governed by the CAMA. This unit outlinkd® circumstances and the
procedure for removal of Directors under the CAMA.

The removal of directors is a statutory matter. T®&MA provides for the
appointment and removal of directors. It thereforeans that any company that
wants to remove its directors must adhere to tleequiure prescribed by the
CAMA.

In the case of, Bernard Longe v. First Bank of N@gé®lc, (2010) All FWLR 252
528 at 310 the Supreme Court clearly stated thaictlirs are persons whose
appointment under the CAMA is one with statutogvfir and may be removed
only by strict adherence to the procedures presdrity the CAMA. In that case,
Bernard Longe was removed by the Board of DirecésrdManaging Director of
First Bank of Nigeria Plc without complying with @®mn 262 and 266 of the
CAMA. The plaintiff lost at the Federal High Cowhd Court of Appeal, Lagos.
He however won at the Supreme Court where the arddred his reinstatement
with full benefits as if he was not removed in firet place. It is therefore very
important to adhere strictly with the procedured @own by the CAMA for the

removal of directors.

2.0 OBJECTIVES
1. To show the circumstances under which a directdalwymay lose his office.
2. To show the procedure for the removal of Directors.

3.0 MAIN CONTENTS

3.1 .DISQUALIFICATION FROM APPOINTMENT , Section 257 (CAMA).
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3.2

The following persons are disqualified from beimpgainted as directors under the

law.

(a) Infants i.e. persons under 18 years #seadlate of the appointment.

(b) A lunatic or person of unsound mind

(©) Insolvent persons (s. 253)CAMA

(d) Persons convicted of fraud S. 254.CAMA

(e) A corporate body, except if it choosesominee to represent it. (s.257
CAMA).

VACATION OF OFFICE. S. 258 CAMA

A person already appointed as director shall vacatéose the office if the

following circumstances occur:

i. He fails, within two months of his appointment atoquire
the required number of shares specified for dirsatothe
Articles of Association of the Company
ii. He becomes bankrupt or reaches an arrangement or
compromise with his creditors.
lii. He is convicted of fraud and thereby restrainedcouyrt
order from taking part in the management of any

company.

iv. He becomes of unsound mind

v. He resigns from office in writing to the company.

A person may not have been under the categoryrebps disqualified from being

appointed a director under S. 257 CAMA. Howevetgerabeing appointed a

director and before the expiry of his tenure ofcaff he becomes caught up with
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one or more of those elements that disqualifieesragn from becoming a director.
In such a case he will be forced by law to resigri® removed from office by

court order if he refuses to leave.

It should however be noted that in the case ohatla or an insolvent person, they
can only be removed from office if it was a couftlaw that held that they are
lunatic or insolvent. Only a court order on theuesss a final conclusion that a

person is insolvent or a lunatic.

3.3 REMOVAL FROM OFFICE

Section 41 (3) of CAMA provides that the memorandunarticles of association
of a company may empower any person to appoirgmove any director or other
officer of the company. Where this is the casen ttie director may be removed

from office pursuant to section 41 (3).

The person who may remove a director by the powafecred by S. 41(3) shall

be a person other than the company itself.

The above is one way by which a director may beored. The other way is by
complying with the procedure in section 262. Thisgedure will be employed
where the company itself wishes to remove its tlireor when any other person

wishes to procure a company resolution to remosenapany director. S. 262.

In the case of a life director, though he is apparfor life he may be removed
under section 262 by an ordinary resolution of tbepany’s general meeting
subject to payment of damages. S262(6) CAMA.

However, he may also be removed by amending thepaoys articles of
association to delete the clause which appointed &i life director. This
procedure is however very difficult as it requitésee-fourths majority of total

votes cast at the meeting. After a successful amend the life director stands
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removed. In this case there is no damage to betpdioh under section 262 (6) of
CAMA since the basis for his claim has been remawedhe clause under which
he could have claimed breach of his appointmentbieas removed through the
amendment that was made deleting the clause iarticdes that appointed him.
He can no longer sue under the new articles siheg ho longer contain the
clause for life directorship.

A Company may by ordinary resolution of the Genanakting remove a director
from office not withstanding anything in its arésl or any agreement with him.
Section 262 (1) of CAMA.

This however does not deprive the director so resddwom claiming damages for
breach of his contract of service where there wasrdract between him and the

company for a fixed period. Section 262 (6) of CAMA

A director may be removed in the following manner:

(@) Ifthere is a procedure specified in the articleketer of appointment of
the Director, especially the Executive Directohg procedure should be
followed i.e. section 41(3) of CAMA if it proves tme shorter or faster.

(b) If there is no other shorter procedure for remmfalirectors especially
the non-executive directors, the only other procedsias follows:

() The persons proposing the removal of a directorigslie a special notice
to the company containing the proposal for the neahstating reasons. The
notice must give at least 28 days before the pexgpakate of the general
meeting where the removal is proposed to take pl&eetion 236 & 262
(2) of CAMA.

(i)  The Company Secretary then sends the noticehéo director(s) to be

removed requesting his response if any.
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(i)  If the response of the director concerned diok come in too late, the
response will be sent out along with the Noticenekting of the company
at least 21 days to the date of the meeting.

(iv) At the meeting, the director concerned is tedi to make oral
representation, and have his written response lateml at the meeting if it
was not earlier sent out with the Notice of meeting

(v)  The resolution to remove the director is then tputote.

A simple resolution i.e. a simple majority of voteast is required to
remove a director. Section 162 (1) — (3) of CAMA.

The Corporate Affairs Commission is thereafter fredi within 14 days of
the resolution to remove the director.

3.4. Removal of life director

The procedure for removal of directors also appghbege directors. Section 255 of
CAMA defines a life director as one appointed fiée.1S. 255 and 262 however
provides that a life director may be removed by imagd/ resolution not

withstanding anything in the articles or in anyesgnent with him. All directors

may be removed from office before the expiry ofithenure. However, such
director is entitled to compensation or damagesttierunexpired residue of his
contract of service as director with the compahy person is appointed director
for a tenure of say 5 yrs and is removed, not dua breach of his contract of
service, say after only 2years .He is entitlecampensation equivalent to the
money he could have earned for the balance of Bgtshe not been removed
from office.. Section 262 (6) of CAMA. In the easf a life director removed

before his death or voluntary retirement, he spgatlcompensation equivalent to

what the court may assess as the balance of @iexectancy.

If however the articles which made have a life clive has been amended to delete

the said clause, then the life director will notdmditled to any damages.
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3.6.

3.5. PUBLICATION OF REMOVAL

Once a director has been removed, it is impor@amotify the Corporate Affairs

Commission within 14 days. The company shall alsz@ed to remove his name
from its letterhead papers, receipts, documentsdualation etc. failure to take the
above steps might make the company liable for émeowved directors’ acts. The
company will be deemed to hold him out as a direbtlp not taking steps to

publicise his removal in all its documents that arecirculator and with the

Corporate Affairs Commission. Section 69(b), 258 260 of CAMA.

CONCLUSION
The procedure for removal of directors is statutemyd must be followed

otherwise the removal will be null and void.

TUTOR MARKED ASSIGNMENT

1. Outlined the statutory procedure for removal of pamy Directors

2. What are the Circumstances for vacation of offigatirector

3. In what circumstances is a person disqualified flmaooming a company

director?
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UNIT 3: COMPANY SECRETARIES

1.0

2.0

Introduction

From the record available of the history of compdeny as it originated in the
U.K., there was no requirement for a company toeh@\company secretary. The
secretary was an inconsequential employee of thgaay of the status of a mere
clerk who did only what he was told to do. Howebgrthe 1948 U.K. Companies
Act, the status of the company secretary was emthanthe law required every
company to have a company secretary. He was howsiterdeft as a mere
secretary whose duties were as may be assigneadtbyhthe Board of Directors
and the general meeting. He was somewhat a geoféicdr of the company. By
the enactment of the repealed 1968 companies Abligeria, the U.K position
became applicable in Nigeria. Today however, utiderCAMA, as is already the
position in the UK, the Secretary is now a statytofficer with statutory duties
and an enhanced position The secretary’s qudldits are also clearly stated so

also the procedure for his removal.

Clearly therefore, the secretary is now a statutafficer of the company with

clearly defined statutory duties.

Section 567 of CAMA defines officers of the companyinclude persons of the
rank of Director, manager or secretary. The sexrasatherefore an officer of the

company in his own right, with specific duties altigh additional duties may be
assigned to him by the Board of Directors or thaé€al meeting. The Secretary is
therefore a Senior of Management Staff of the Camppa

A person may be a director and Secretary at the $ane but acts required to be
done by a director and secretary of a company rhastione by two different

persons. (Section 294) of CAMA.

OBJECTIVES
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3.0

1. To know the status and duties of the Company Sagret
2. to know the qualifications of the Secretary

3. to know the procedure for the secretary’s removal.

MAIN CONTENTS
3.1 Status of the Secretary.

The status of the company secretary is one of bothmon law and statute law
from England down to Nigeria where the secretandgated from a mere servant

to the status of an officer of the company.

The common law position of the secretary was sthtetlord Esher, MR. that “a

secretary is a mere servant, his position is tleaho do what he is told and no
person can assume that he has any authority tesepr anything at all nor can
any one assume that statements made by him arssagide to be accepted as
trustworthy without further enquiry”. BarneHpares & Co. v. South London
Tramways Co. (1887) 18 (QBD 815 at 817).

The Courts in the UK continued to tow the line lo¢ above case to hold that the
secretary’s authority is “Limited and somewhat dhwanble character” per Lord
McNaughton in George White Church Ltd v. Cavanaf0@) AC117 at p. 124.

As company law practice developed, so the impogaidhe company secretary.
The courts were forced to change their views abimisecretary because company
law practice had moved on to upgrade the statubhefcompany secretary. By
1971 in the case of Panorama Developments (Gujlfioidi v. Fidelis Furnishing
Fabrics Ltd (1971)2 QB 711), Lord Denning M.R ggwdicial recognition to the
rising status of a modern company secretary. aledt “But times have changed.
A company secretary is a much more important petisan he was in 1887. (when

Barnett, Hoares & Co. case was decided) He is &oeofof the company with
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extensive duties and responsibilities. This appaatsonly in modern companies
Act, but also by the role which he plays in dayl&y business of companies. He is
no longer a mere clerk. He regularly makes reptesens on behalf of the
company and enters into contracts on its behalthvbome within the day to day
running of the company. He is certainly entitledstign contracts connected with
the administrative side and so forth. Such matters come within the ostensible
authority of a company secretary”. (Brakectspdigpl) Panorama Development
(Guildford) Ltd case, p. 716.

In his concurring judgment, Salmon L.J observeg.af17 of the law report as

follows:

“At the end of the last century, a company secyes#itl occupied a very humble
position, very little higher, if any than a mindexk. Today, not only has the status
of a company secretary been enhanced, but tha¢ siataffairs has been

recognized by statute”.

The CAMA has also given statutory recognition te tlew status of the company

secretary.

Section 293 provides that every company shall lsagempany secretary. Section
295 specifically outlines the statutory qualificetti of the company secretary.
Section 298 outlines his statutory duties whiletisec 296 deals with the

procedure for his appointment and removal.

From the above therefore, it is clear that everughothe company secretary is
appointed by the Board, he is not their servantthat of the company and as an
officer of the company he could only be removedily board in the case of a
private company and in the case of a public comp#rg/ general meeting must
confirm his removal. In either case the procedprescribed by the law must be

complied with to make the removal valid.
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In the performance of his statutory duties, henitled to resist any interference

from the Board or any other officer of the company.

Unless the secretary is also a director, he doetake part in policy formation by
the board, but he is the one responsible for th@le@mentation of the Board’s

decision.

In the exercise of his statutory duties, the compaacretary has ostensible

authority to bind the company in contracts andcmpany will be liable.

In Panorama Developments (Guidlford) Ltd case eadited, Denning M.R. held
that the secretary had ostensible authority torente contracts for hire of cars on

behalf of the company in the course of his duteea aompany secretary.

This clearly shows the secretary is no more a noérek but an officer of the
company. In Okeowo v. Migliore (1979) 11 SC 138 thigerian Supreme Court
held that in Nigerian Company Law, the Secretary iBrincipal Officer of the
Company. In Wimpey Ltd v. Balogun (1987) 2 NWLR 322e Court of Appeal
held that the Secretary is indeed a high rankitigesfin the company set up and
is indeed part of the management. The Secretamgtisherefore a mere clerk or

typist or Stenographer. He is an Officer of the @any.

3.2 DUTIES OF THE SECRETARY
Section 298(1) of CAMA Statutorily prescribes thatids of the secretary as
follows:

(@) He attends the meetings of the company, the Bdalddrectors, and
their Committees to render all needed Secretarali€s and also
advice on compliance with the relevant laws, raled regulations.

(b) Keeps the registers and other records requireth®yCAMA to be
kept by the Company.
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(c) Renders proper returns to the Corporate Affairs @@sion of
activities of the Company as required by law.

(d) Carries out any other administrative and secrdtduies as may be
directed by the directors or the Company.

The above duties of the company secretary maydideshrdown as follows:

Pre-Meeting Duties

(a) Consults with the chairman of the Board on the flat¢éhe next meeting if
not already fixed at the previous meeting.

(b) Prepares the proposed agenda of the board meetoansultation with the
chairman of the Board including items that may hlbgen sent in by other
members for discussion at the meeting.

(c) Arrange all reports and other documents needethéomeeting.

(d) Send out relevant notices to those entitled ingitlrem to the meeting.

(e) Arrange the venue, refreshment & sitting allowamiemembers where

applicable.
Duties at the Meeting

(a) Attend the meeting and take up minutes of procegdin

(b) Advice the meeting on compliance with the law, campregulations etc.

Post Meeting Duties

(a) Develop the minutes of the meeting for record psgso
(b) Inform those concerned on the need to carry outlduesions of the board

or the general meeting etc.
(c) File the necessary information to the Corporatea®éf Commission where

required by the CAMA
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4.0

(@)

(b)
(€)

(d)

Apart from the above, the secretary keeps the caypadooks e.g. register of
members, register of charges, books of accountjmminooks etc.

The secretary is not authorized to perform any ioncor exercise any power
reserved for the Board Except by their authorizgti®ection 298 (2) of CAMA.

3.3. QUALIFICATION OF THE SECRETARY

The qualification for appointment of the Secretagpends on whether it is a
private or public Company.

In a private Company, the Board of directors mayaapt any person who appears
to them to have the requisite knowledge and expeeid¢o perform the functions

of the office of Company Secretary.

No Specific qualification is prescribed.

The directors therefore may exercise their disorets. 295 of CAMA.

In a public company however, the CAMA has presdctilbee qualification for

appointment of the Secretary as follows:

He must be a member of the Institute of Charterextre®aries and
Administrators (ICSA); or.
A legal practitioner; or
A member of an accounting professional body esthell by law in Nigeria
like ICAN or ANAN.
A company of chartered accountants, legal praogtis or chartered
secretaries and administrators.

CONCLUSION

The company secretary used to be a mere clerkodatythe is an officer of the
company. In the case of a public company, he ismportant that his qualification

is prescribed by law while no qualification is pebed for appointment as

63



Director. This shows the that the secretary is gy wmportant officer of the

Company.

5.0 TUTOR MARKED ASSIGNMENT
1. What is the qualification for appointment of thec&stary of
(1 a private company
(i)  a public company

2. Discuss the statutory Duties of the Company Segreta

UNIT 4: REMOVAL OF THE SECRETARY

1.0 Introduction

The company secretary is a high-ranking officethef company. He is regarded as
the chief administrative officer of the company. drder to protect the Secretary and
ensure that he does his work with confidence, the bhas prescribed the procedure for
his removal. This procedure depends on whetheishba Secretary of a private or a

public company.

2.0 OBJECTIVES

0] To know the legal procedure for the removal ofdbhepany Secretary.

3.0 MAIN CONTENTS
3.1 Removal of Secretary of a private Company.98(P)
The Secretary of a private company is appointethbyBoard of Directors
and is removable by them. What they need is a w@eal of the board

removing him from office. The company secretary mmanhowever be
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3.2

removed by a single director or the managing dareot chairman of the

board acting alone unless the articles or the bbgra resolution delegated

the power to them

Removal of Secretary of Public Company. S. 296(2)

The procedure for the removal of the secretary gfublic company is

statutorily prescribed. It must be followed to tledter if the intended

removal will be valid. The strenuous procedureipriotect the secretary to

ensure he does his work without fear of unlawfuttimization. The

procedure is as follows:

)

(b)
(€)
(d)

(€)

The Board of directors shall give him a seven wagkilays notice of
the intent to remove him. Weekends and public lagtdare not
counted.

To notice shall also state the reason for the triteremove him.

The notice shall give him the option to resign eéast.

If the Secretary resigns then the process ternsndtene does not

resign and does not also make any defence, thedBoay remove

him and make a report of their action to the nesth&al meeting.

If the Secretary does not resign but puts forwardeéence, the

Board shall consider it and if it decides that thefence is not

satisfactory, then two options are open.

(1 If the allegation against the secretary is one ralud or
serious misconduct, the Board may remove him ankenaa
report of their action to the next General meeting.

(i)  If the allegation is not of fraud or serious misdoat, the
board may only suspend the secretary and make aat rgp

the next General meeting.
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(i)  The General meeting shall have the final say aghether the
removal will be reversed or ratified and as to witeshould

take effect.

40 CONCLUSION
The Secretary of a public company has a statufpotection and has the
opportunity of having the general meeting review base. The secretary of a public

company indeed has a more enhanced status thaof th&rivate Company.

5.0 TUTOR MARKED ASSIGNMENT
1. Outline the statutory procedure for the removalthd secretary of a public
company.
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MODULE 3

UNIT 1: NATURE AND TYPES OF MEETINGS

1.0

2.0

INTRODUCTION

The members of the Company in General meeting la@eother organ of the
Company apart from the Board of Directors. The menstare an organ of the
Company when they function at the general meetiritgeoCompany.

There are three types of General meetings of thgpaay. These are the statutory
meeting, the Annual General meeting (AGM) and thérd&e Ordinary General
Meeting. (EGM).

OBJECTIVES
1. To understand the three major General MeetingseoQompany.

2. To know the situations when a one man meeting ctakid place.

3.0 MAIN CONTENTS

3.1 STATUTORY MEETINGS s.211.CAMA
This type of meeting is mandatory only for the puldompany. It must be held
within six months of the incorporation of the compa
The meeting is meant to give Directors an oppotyuto present the progress
report of the company to the members of the comp&hg progress report is a
report which the CAMA requires should contain certarescribes information.
These include the following:

(@) The number of shares allotted

(b)  The total amount received in respect of the shalteted
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(c) Names, addresses and description of the directoranagers,
Secretary, Auditor etc.
(d) Particulars of any pre-incorporation contracts
(e) Commission paid or to be paid in connection with thsuance of
shares.
() Preliminary expenses of the company with the rdseip
() The balance of money at hand to the company’s atcé&ic.
Members at the meeting are free to discuss thertrepw take resolutions thereon.
S. 211(8) of CAMA.
Before the meeting is convened, a Copy of the msgreport referred to as the Statutory
Report must be filed with the Corporate Affairs Guoission (CAC) forthwith as copies

of the report are sent or given to members.

Failure to hold the meeting within the six montfisncorporation or failure to deliver the
statutory report to the CAC is a ground for compolswinding up of the Company
S. 408 (b) of CAMA.

The Company and any of it officers who is parthe tlefault in holding the meeting as
prescribe by law shall be liable to a fine of N5€&r pach day of default (S. 212 of
CAMA).

3.2 ANNUAL GENERAL MEETING (AGM)

Every Company must hold an Annual General Meetd®@N!) in addition to any other
meetings it may hold. There should not be more ttamonths between one AGM and
the next.

The first AGM must however be held within 18 montfsincorporation, thereafter the
next AGM will be held within 15 months of each ath&he Corporate Affairs

Commission (CAC) has power to upon application edtéhe period within which an
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AGM could be held by 3 months. The CAC cannot haaveaxtend the period by which
the first AGM may be held. (Section 213 of CAMA) tlie company fails to hold its
AGM as required by Law, the CAC may upon the patitof a member, call or direct the
calling of the meeting and give such directionsitadeems fit. These directions may
include permission for a member to by himself hibld meeting and take decisions that
will be binding on the Company. This one man megtiil be deemed to be the general
meeting of the company. Section 213 of CAMA).

3.3 EXTRA ORDINARY GENERAL MEETING (EGM)

Extra Ordinary General Meetings as the name irm@e general meetings called
to deal with emergency or urgent matters that cawad for the next AGM
The EGM may be convened by the directors; howewenrnbers of the company may
also convene one. This is called requisition of tnge
One or more of the members holding at least onth teinthe paid up share capital of the
company, in the case of a Limited liability compamone tenth of the company’s voting
rights in the case of a company Limited by Guamrftehich has no share Capital) may
requisition an EGM.
The requisitionists shall deposit a signed reqoisiin writing stating the agenda (object)
of the meeting at the registered office of the camyp The requisition shall be signed by
one or more of them requesting the directors thiwi21 days of the requisition proceed
to convene the meeting. If the directors fail td dae meeting, the requisitionists may
proceed to convene the meeting and take decisidmshwwill be binding on the
Company.
Expenses incurred in holding the meeting shall @aé by the company and recovered
from the directors (Section 215 of CAMA).
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3.4 ONE MAN MEETINGS

The general rule regarding meetings is that theas to be two or
more persons for a meeting to hold. This principteakes both
common and legal sense. A person cannot meet dlirhgelf. He has to be
with another person for a meeting to take place.SHARP v. DAWES,
(1876)20QB.D26, this assertion was given judiciatognition under the
Common Law. In this case, a company meeting wasveoed but
only the secretary Mr. Sharp and another shareholddr.
Silversides attended. The meeting neverthelessegaded to business
with Mr. Silversides chairing. The meeting decidat a call be made
on all shares that have not been paid for. Mr. Daweceived one of
such calls but refused to pay, arguing that theas wo valid meeting
authorizing the calls to be made.

The Court per Lord Coledrige CJ. held that thems wo valid meeting
convened, Mr. Silversides being the only shareholdesent could
not by himself constitute a meeting, the meetingnea shareholders
meeting.

The Court in the above case based its decisionhenfact that in
the ordinary use of the English language, a meettogld not be
constituted by one shareholder. However, in Re banflats Ltd,(1969)2All
ER744, Plowman, J. held that as a general rule,stva@eholder could not
constitute a meeting except where it could be shawat the word
"meeting" had a special meaning and could includmgle shareholder.
It is submitted that under the CAMA, Nigeria's mripal Companies
legislation, the word ‘meeting’ as it relates torwany meetings admits

of special circumstances where one man companyingsetould be held.
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3.6.

3.5 ONE MAN MEETING UNDER THE COMMON LAW

As far back as 1911, one man meetings had beengnémed by the
Courts in England. In East v. Bennett Bros. Ltd1pLCh163, it was
held that one member who held all the shares ofdiqular class of
shareholders could by himself constitute a meetaigthat class of
shareholders. In this case it was argued and phppeo that being the
holder of all the preference shares of the comparyother person
was affected by the preference shareholder's acdmhtherefore there
was no basis for defeating the validity of his ora meeting.

It is respectfully submitted in the same vein thdtere the quorum for a
given Company meeting is fixed by percentage ofedi@ding the holder of
that percentage of shareholding could by himsé&dhe constitute the
guorum for the meeting to take place. The reasomrigast v. Bennett Bros.
Ltd Supra could respectfully apply for example fioqum for a given
meeting is fixed at say holders of 60%, if onlyeomember holds the
required 60% he constitutes the required quorunmdiol the meeting by
himself.

ONE MAN MEETING UNDER THE STATUTE

There are provisions of the CAMA which have theeetfof admitting the
legality of one man Company meetings as follows:

by court order

(a) Where there is default in holding Annual Gehé&taeting, (AGM) within
15 months of a previous Annual General Meeting thedhext, any member of
the Company may apply to the Corporate Affairs Cassion for
directions. These directions "shall include a dicecthat one member of
the company present in person or by proxy may applthe Court for an
Order take decision which shall bind all the memsb8ection 213(2) CAMA
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(b) Where not due to default but due to impractidgbit is not possible to
call a meeting of the company or of the Board akbliors, any shareholder or
director may apply to the Court for an order toveame and hold the meeting.
The Court has power under the CAMA to order thag arember in the case
of company meetings and one director in the casbkoafd meetings may
in person or by proxy hold the meeting and it shwdl binding on all the
members or the directors as the case may be. &)223MA

(c) Where there is a quorum at the beginning ofeetimg but no quorum
later to continue the meeting as required by lawe tb the deliberate act of
some members withdrawing from the meeting to bresakting quorum, the
Court may order a one man meeting where that ist vehaecessary if the
meeting must hold. S. 232(5) CAMA

(d) Where Board Meetings are unable to hold duecdasistent lack of
guorum, a board member may apply to Court to holtbard meeting by
himself and bind all the other members. CAMA

one man extra ordinary general meetings

Once the Board of Directors of a company receivetica by a member or
members of the company for a requisition of an &xirdinary General
Meeting (EGM) they must within 21 days convene tieeting. If they fail to
do so, "the requisitionists or any one or moreheit representing more than
one half of the total voting rights of all of themmay themselves convene the
meeting. From the above, it is clear that if onte @f the requisitionists holds
rights representing more than one half of the tetating rights of all the
requisitionists, he may by himself convene the EGM.

one man meeting by proxies

Any member of a company qualified to attend andevatt a meeting of the
company shall be entitled to appoint another persdrether a member or

not to attend and vote instead of him. It is subadlitthat since the statute
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allows appointment of proxies, a shareholder materat a company
meeting in person or by proxy. A shareholder whoenes a proxy
therefore attends the meeting for himself and agépresentative of the others
whose proxies he holds. He therefore has sevepakdges at the meeting. The
shareholder armed with the proxy mandate couldlitglconvene a meeting as
if all the others were physically present if he aifm proxies he holds
constitutes the required quorum.

one man meeting in wholly-owned subsidiaries

A company is a wholly-owned subsidiary where thdyoshareholders
of the company are its parent company and the garempany's other
subsidiaries are nominees of the parent companyeré&/a meeting of
the wholly owned subsidiary is called and only teeresentative of the
parent company is present and armed with a proxiydaie from the other
subsidiary of the parent company which is itselh@minee of the parent

company, a one man meeting could validly take place

Although the general rule is thabne man cannot constitute a
meeting all by himself, there are special situasiomhere this may be
possible. Under the Common Law this fact had bescpgnized first
in East v. Bennett Bros. Ltd (Supra). The courtstela
acknowledged that where the statute allows the wbareting” to
admit of a special meaning as to include a one maeting, then the
courts could exercise jurisdiction to order for walidate one man
meetings.

In Re EI-Sombrero Ltd(1958)3 All ER 1, the applitdreld 90% of the
shares of the private company. The two directordh&f company held
5% shares eachin the company. The applicant desired to sack the

directors. All efforts to convene a meeting of thmbmpany
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failed. Two shareholders are required to form a rguo for a
general meeting to hold, so the two directors beitige only
shareholders besides the applicant never atteredgd meeting so
that there will not be quorum.

The applicant therefore requisitioned a meeting.e Thther two
shareholders as usual refused to attend. The agmtiicherefore
applied for direction to hold a one man meeting adlowed by the
section 135 (1) of the 1948 English Companies Act.

The other shareholders/directors opposed the apiglicarguing that one man
cannot constitute a meeting.

The court held that since it has become impractieato hold a
meeting, the courts had jurisdiction under the 1@8npanies Act to
order for a one man meeting. The Court indeed gchtiite order.

One man meetings are an exception, they are a weaposome
cases where benefits or rights are deprived becafidack of a valid
meeting to approve or exercise the rights or b&nefi

The existence of the one man meeting option is asminority
protection as in the EI-Sombrero case Supra whbee majority uses

their number to oppress a numerical minority.

4.0 CONCLUSION

The General meetings of the Company each haveuitpose. It is therefore
important for the company to observe the holding tlkése meetings. There are
commensurate consequences for not holding the mgseth good company management
will ensure that the meetings are held when duensure smooth administration of the
company. This is to avoid the unpleasant situatvbiere a minority may go to court to

secure an order to hold a one man meeting.
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5.0 TUTOR MARKED ASSIGNMENTS
1. Discuss the three General meetings provided foeutice CAMA.

2. Under what conditions are one man meetings posiitiéev?
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UNIT 2: NOTICE OF MEETINTS

1.0 INTRODUCTION
A Company usually has several shareholders whoestdent in different places.
In order to convene a company meeting therefoeesttareholders need to be notified of

the meeting together with the agenda thereof tblertaem prepare for the meeting.

2.0 OBJECTIVES
1. To help the students know the importance of nob€emeetings to those
entitled, and the length of such meetings.
2. The contents of a valid Notice of meeting.

3. The consequences of not giving a valid notice oétng.

3.0 MAIN CONTENTS

3.1. Length of Notice of Meetings
When notice of meeting is to be issued, time maesgiven to enable the notice
reach the persons intended and to enable themrprapd attend the meeting.
Under the CAMA, section 217 provides that the langt notice for all types of
general meetings of the company shall be 21 days the date the notice was
sent out, i.e. the 21 days include the date thie@otas sent out.

A general meeting may however be called by a shodgce if:

a) In the case of an Annual General Meeting (AGM) tlad members entitled to

attend and vote at the meeting agree.
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b) In the case of any other general meeting if a ntgjof the members holding
at least 95% of the nominal value of the sharesyicey a right to attend and
vote at the meeting agrees.

In practice, this may not be possible if the comyphas a large shareholder base.

Only a company with a few share holders could bk @b contact all the

shareholders to get their prior agreement to atehnotice.

The only circumstance where the requirement of tleraf notice may not be

complied with is when members requisition an extrdinary general meeting as

outlined under S. 215 (5) of CAMA.

Any notice that does not meet the requirementemgth of notice is invalid as no

meeting could validly hold without complying withd statutory length of period

prescribed by the CAMA.

3.2 Entitlement to Notice of Meeting.Section 219(1) of CAMA.

It is mandatory to serve a Notice of Company Gdnereeting on the

following:

(@) Every member of the company.

(b)  Levery person on whom the ownership of a shareldesdy reason
of his being a legal representative, receiver ortriastee in
Bankruptcy of a member of the Company.

(c) Every director of the Company

(d)  Every Current Auditor of the Company

(e) The Company Secretary.

3.3 Service of Notice
Notice of meeting may be given to those entitledezi personally or by post to the

address supplied by the person to the companyefatisg notices to him.
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Notice sent by post must contain the correct addeesl correct postage stamp.
The notice so posted is deemed to be delivered affays of the postage.

In the case of deceased or bankrupt persons, raftiteeting shall continue to be
sent to their usual address before their death amkroptcy until their legal
representatives supply a new address if any todhgany.

Where several persons hold shares jointly, notce ® the holder first named in
the company’s register of members shall be deemdsk tnotice to all the other
joint holders. Section 220(1)-(4) of CAMA.

3.4 Failure to give Notice

Failure to give notice of meeting as required tg ane person entitled to receive
such notice shall invalidate the entire meetingald. It does not matter that the
person concerned had informed the chairman thatdenot attend the meeting.
The burden to send out notices is statutory and brusarried out. It is left for the
recipient to decide whether or not to attend thesting. S 218 and S. 221 of
CAMA. In young v. Ladies Imperial Club Ltd (1920KkB 523. A meeting of the
club was held in which the plaintiff (young) wastnovited. she had told the
chairman that she may not attend the meeting, ep tid not invite her. The
English court of Appeal held that the meeting wagalid for failure to invite
young.

It is doubtful if the court would have made the safimding if young had sent a
notice in writing requesting not to be sent thea®ot

However, S. 221 provides that where the failureséad notice is an accidental
omission, the meeting shall not be invalid or whitie notice was sent but failed
to arrive by no fault of the company i.e. if thetine was sent by post to the

correct address with the correct postage stamp.
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3.5

The burden is upon the company to prove that tiaréato send the notice is
accidental, or that the failure of the notice pdste reach the person entitled was
not due to the negligence of the company.

In Re West Canadian Collieries Ltd (1962) Ch 3'H&re was failure to issue
notice of meeting to some members. The companyeadet that the failure was
due to the fact that the printing plates contairtimg names of the members who
were not issued notice were inadvertently kept @uthe machine when the
envelopes for the notices to the concerned members being printed. The court
was satisfied that the omission was accidental.néeting was held to be valid.
However, where the failure to give notice of megtinvas due to a
misinterpretation or misrepresentation of the lawthe articles, shall not amount
to accidental omission. S. 221 (2) of CAMA. It wdimount rather to an error of
law which shall not be an excuse.

In Musselwhite v. C.H. Musselwhite & Sons Ltd (1968. 964 the company did
not give notice of meeting to certain of its mensowho had sold their shares but
had not been paid and so did not effect a trangfethe shares to the new
members. The directors believed that having entaereda contract to sell their
shares, they had thereby ceased to be memberg a@bthpany and so were not
invited to the company meeting in question. Thercheld that the error was one
of law and was not an accidental omission. The mgetvas consequently

invalidated.

CONTENTS OF NOTICE OF MEETING

The notice of meeting shall contain the place, datttime of the meeting. It shall
also specify, the nature of business to be traedaat the meeting in sufficient
details to enable members decide whether or ndattend (Section 218(1) of
CAMA).
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No business may be introduced at the meetingwiag not specified in sufficient
details. This therefore rules out the possibilitghe popular “Any other Business”
that is usually included on the agenda of meetfogshe transaction of any other
business not earlier included in the agenda. (&e@il8(3) of CAMA.) If the
business to be transacted is a special businesggesiolution proposed must be
guoted in the notice of meeting with the terms jeimdicated. (S. 218(1 CAMA

In Baillie v. Oriental Telephone Co. Ltd (1915) 1G03, Directors of the holding
company had also been receiving salaries as dieedfoa subsidiary company
without the knowledge of the shareholders of th&lihg company. A meeting
was called to give approval for the affected dwexto retain the extra salaries not
earlier disclosed. The notice did not however disel how much money was
involved. The resolution was passed without knowimmyv much money was
being approved. Some shareholders challenged #wuten as invalid for not
disclosing the vital details of the business tara@sacted in that resolution. The
English Court of Appeal held that the resolutiorswat binding on the company
as the notice did not disclose the business todmsacted in substantial details to
the share holders.

From the above, it is clear that the consequena®bflisclosing the business to
be transaction in substantial details to thosdledtto attend the meeting will not
invalidate the entire meeting but the resolutioketa on the resolution with
insufficient details.

An error or omission in the notice of meeting wigspect to the place, date and
time or the nature of business to be transactetl sbainvalidate the meeting
unless the officer responsible for the error adgtetad faith or failed to exercise
due care and diligence. However, if the omissiorns vean accidental error,
necessary correction shall be made either befouong the meeting. (Section
218 CAMA).
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(@)
(b)
(€)
(d)
(e)

The notice shall also contain a clause with reaseng@rominence advising
members of their right to appoint any person agyto attend and vote on their
behalf if they would be absent. Failure to indidhie fact in the notice of meeting
will not invalidate the meeting but every officehavis responsible for the default
shall be guilty of an offence and liable to a finet exceeding N500. Section
218(4) of CAMA.

3.6 VENUE OF MEETINGS
The company’s statutory meeting and all AGMs shalheld in Nigeria (S.216 of
CAMA). This means the EGM could be held any wharBigeria or outside.

3.7 COURT ORDERED MEETINGS

Where it is impracticable for any reason to convarmeeting of the company,
any member, director or the court of its own motioay by order direct that the
meeting be convened. Section 223 of CAMA. OkeowMigliore (1979) 11 Sc.
138.

3.8 NATURE OF BUSINESS
Section 214 of CAMA specifies two types of Busiressthat may be transacted at

the General meeting. They are the Ordinary busiaedghe special business.

Ordinary business includes:
Declaration of Dividend
Presentation of financial statements and repati@flirectors and Auditors.
Election of Directors to replace those retiring
Appointment and fixing of the remuneration of theditors

Appointment of the members of the audit committee.
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4.0

Any business that is not ordinary business is aatmally special business. s.214
CAMA

CONCLUSION

Notice of meetings is very important. It determirtbe decision of members on
whether or not to attend meetings. The procedunetafducing motions under the
so called. “A.O.B.”. has no place in Company meagin

Where members do not attend meetings and it becomgscticable for this or
other reasons, for the meeting to hold, the coway rarder the meeting to be

convened even if by only one person. S. 223(2)AV&.

TUTOR MARKED ASSIGNMENTS

1.
2.

What is the importance of Notice to Company Meetingder the CAMA.
Discuss the Legal Consequences of

(a) failure to give notice of meeting.

(b) Omission or error in the content of the notice @feting.

List the category of persons entitled as of rightdceive notice of company

meeting?

UNIT 3: PROCEDURE AT MEETINGS

1.0

Introduction

The proper conduct of meetings is important to @wvisi legality being challenged.
The CAMA has prescribed the general guidelinesttier conduct of meetings in
terms of the quorum, voting, proxy, adjournmenpaptment of chairman por the
meeting etc. the Articles too regulate some odspects that the CAMA does not

already prescribes the procedures are statutosgnme cases while in other cases
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the CAMA allows the company by its articles to riege how some other things

should be done as a complement to the CAMA.

2.0 OBJECTIVES
to know the quorum for company meetings
appointment chairman for the meetings.

1
2
3. the right to proxy
4 How minutes are to be taken and kept
5

Circumstances for adjourning the meeting.
3.0 MAIN CONTENTS

3.1 Quorum
This is the minimum number of persons who must kesgnt at the place, and
time of the meeting for the meeting to lawfully coence.
Unless the Articles otherwise provide, quorum muostpresent at the start and
throughout the meeting. S. 232(1) & (2). Unless Alncles otherwise provide,
the quorum for meetings shall be one third of titalthumber of members of the
company or 25 members, which ever is less. Whereotte third is not a whole
number, then the number nearest to one third bealhe quorum. If the members
are 6 or less, the quorum shall be 2 members. 5(23f CAMA.
Note: To arrive at a quorum, members present ar fhrexies are counted. A
company which is a member of another shall be sgmted by a person appointed
by a resolution of the Board of his company. S. @8CAMA.
The articles of association of a company shouldnardy provide for what will
constitute a quorum in the company. If the artieles silent on the issue, then the
guorum provided under S. 232 will apply. Most compa however prefer to

adopt the procedure for quorum as provided und2B3.of CAMA.
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Every person who is entitled to a notice of meetimgler S. 219 has a right to
attend the general meeting of the company. S. 81 82228 of CAMA.

A person, who is entitled to attend and vote ateating, has the right to appoint a
representative to attend and vote on his behalfegkesentative so appointed is
called a proxy. In some cases the proxy means twaindent issued by the
member authorizing someone, whether himself a memwibt#e company or not,

to represent him at the meeting. In this case Hmthdocument of authorization

and the person authorized are called the proxy238.of CAMA).

For the purpose of deciding the quorum for a meetinerefore, those entitled to
attend the meeting must be presented in persory @ fwroxy. Counting of the

persons present in person or by a proxy will beedaimysically to be sure there is
a quorum. Unless the articles otherwise provide,rieeting cannot start or if it
has stated, cannot continue if the quorum ceasag déhe line during the meeting
due to the withdrawal of some members in the coafsbe meeting. Each person
present and each proxy document represents onenpeesh, for example, two
persons present in person and three proxy docuregntss to five persons being
present at the meeting. (S. 232 (1) of CAMA).

It may be possible for a shareholder to be a ptoxgeveral persons. In such a
case, the shareholder is counted as one persosaghdproxy he holds is counted
as one person each. For example, if Mr. Aondoheisldashareholder (member)
of Aondongu Nig Ltd. Five other shareholders egagboint him to represent them
at the meeting, once Mr. Aondohemba appears ah#deting with the five proxies
i.e. letter of authority to represent each of the fshareholders, it means six
shareholders have appeared for the meeting. Ifjtlieum for the meeting is 6
persons, then with Mr. Aondohemba appearing with fitie proxies, a quorum
has been formed for the meeting to start. In practterms however it means only

Mr. Aondohemba is physically present.
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3.2 CHARIMAN OF THE MEETING

The Chairman of the Board of Directors presidesclagirman of the General
meetings of the company. If there is no chairmathefBoard or he is not present
one hour after the time for the meeting, the doescpresent shall elect one of their
members to preside. If no director is present, rttembers shall appoint one of
their members to preside for that meeting only.r&he no legal obligation for
him to hand over the chairmanship to the boardrote if he eventually surfaces

after the meeting has commenced. S. 240 of CAMA.

3.3 PROXY S. 230 OF CAMA

Any person entitled to attend the company meetmay attend either in person or
by proxy. A proxy is any person appointed by thespe entitled to attend the
meeting as his representative to attend and vdieeatmeeting on his behalf. The
proxy has right at the meeting as the person hesepts.

The proxy may be a member of the company or not ifiportant thing is that

the person appointed should have a document showiegidencing that has the
authority of the person he is representing. Theudwmt is also called a proxy.
S. 230 (1) and (7) of CAMA.

In every notice of meetings nowadays, the compaally indicates on the notice
of meeting with reasonable prominence, a statertteait a member entitled to
attend and vote at the meeting may if unable tendit appoint in writing a

representative called a proxy to attend and votei®behalf.

Under the CAMA, this is a requirement of the Lawail&re to observe this law
will not invalidate the meeting, but every officer the company responsible for
the default shall be liable to a fine of N250 e&8h230 (2) of CAMA.

In order to make things easy for members, a praxynfin duplicate is usually

attached to the notice of meeting sent out to mesnbethey cannot attend the
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meeting, they could just fill out the proxy formdinating the names and
particulars of the person they are appointing axyrOne copy of the form is
given to the proxy to present at the meeting ineortb be admitted into the
meeting. The other is sent direct to the compamheécaddress indicated to arrive
at least 48 hours before the meeting, notifyingrthaf the appointment of the
proxy. S. 230 (3) and (7) of CAMA.

In some cases, the company may solicit membersmayonot attend the meeting
to appoint some given directors as proxy. Membdrs way not attend and are
also not willing to or do not have the money torgpein sending a proxy may
decide to utilize the offer, since members atteachgany meeting at their own
expense.

3.4 VOTING S. 224.

Voting is by show of hands i.e. one man, one vatdess a poll is demanded
before or as the chairman announces the resutlieooting by show of hands.
The Chairman or at least 3 members present refinegat least one tenth of the
paid up shares of the company may demand the pdllitais a legal right that
cannot be refused except on the issue of the efteatf the chairman or
adjournment of the meeting. (S. 225 of CAMA).

Voting by show of hands does not take care of tishes of those who have the
highest financial stake in the company. However wheting by a poll is made,
the voting is by the number of shares a personshditie articles of association
determines how the votes in poll are arrived aindty be one share one vote or
each stock i.e. a bundle or combination of sharegshMN1000 each equals one
vote i.e. if a company’s share is N1.00 each, arexla to gather up to 1000 shares

to get one vote,2000 shares to get two votes ata.so

Voting by a poll is usually demanded by the finahohajority when they want to

influence a decision in their favour. S. 226 of CAM
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3.5 MINUTES OF MEETING

The Company Secretary must ensure that a recorttheofproceedings at the
general and all other meetings of the company a. KThis record is called
minutes of meeting. Unless the contrary is proued, minutes of the meeting
shall be prima facie evidence of what took placethet meeting. (S.241 of
CAMA).

The minutes may be in loose leaves, bound booksevable electronic form etc.
S. 550 of CAMA.

3.6 ADJOUNMENT /QUORUM OF MEETING.
The meeting may be adjourned by the chairman wékaay point in the meeting
an adjournment becomes necessary because the nsemaberfor good reason left
the meeting and the quorum is thereby affected.mbeting may be adjourned to
the same place and time by a week and the meéhialy) moceed then even if
there is no quorum. The meeting will proceed on goerum of the previous
meeting.
If however the reasons for the absence of memberaat sufficient, the meeting
may continue even if there is no longer quorum byue of their leaving the
meeting. S. 232(4) 7 (5) of CAMA.
As earlier noted, quorum must be present throughlmeitmeeting. The meeting
must end whenever the number of members preselanger meets the quorum.
Where members withdraw from a meeting for the psepof nullifying the
quorum and for no justifiable reason and thereoifonger quorum to continue the

meeting, the meeting may lawfully continue. S. P8Pof CAMA.

If however there was a quorum but members latehdsétw due to justifiable
reasons and there is therefore no more quorum oftraes present to continue the
meeting, the chairman shall adjourn the meetingfa week to hold at the same

place and time. If at the next adjourned date tiestill no quorum, the members
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5.0

present will constitute the quorum. If it is onlpeo person present, he may seek
court order to hold the meeting alone S. 232 (SFAMA. If however he attends
with letters of proxy, then he is no longer one mha may proceed with the

meeting.

Where a meeting is called and within one hour eftime fixed for the meeting,
no quorum is formed, the meeting shall be adjoufioedne week or such other

time, date and place as the directors may dire@3$ (3) of CAMA.

If at the next adjourned date there is still norguo, the members present shall be
the quorum and if only one person is present he seak court order to constitute
a one man meeting S. 239 (4) of CAMA.

CONCLUSION

The provisions relating to the conduct of meetiagsmostly left for the articles to
decide. The provisions of the CAMA are on standbyfil the gap where the
articles are silent. Most of the times, the positid the CAMA is adopted by the
Company so that they do not have to make sepana®for conduct of meetings.
This practice by companies is commendable as &teseuniformity in company

practice..

TUTOR MARKED ASSIGNMENT
Write short notes on the following:
(a) Quorum
(b) Voting
(c) Minutes of Meetings
(d) Adjournment of Meetings
(e) Proxy.
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UNIT 4: COMPANY RESOLUTIONS

1.0

2.0

3.0

3.1

Introduction

Decisions at Company Meetings and indeed Boardirefcibrs meetings are taken
by voting. The decision of the meeting is calledotations. There are several
types of resolutions depending on the type of compand the type of business

being transacted.

OBJECTIVES

This lesson introduces the students to the diftemmsolutions available in
company practice. The students should at the etftedesson be able to know the
following:

(@) Ordinary Resolutions

(b)  Special Resolutions

(c)  Written Resolutions

(d)  Members resolutions

MAIN CONTENTS

Ordinary Resolutions

A resolution is ordinary if it is required by theA®IA to be passed by a simple
majority of votes i.e. by the highest votes castthet meeting. S. 233 (1) of
CAMA.

Ordinary resolution is usually taken when the oadynbusiness of the Company
is being transacted. These include:

(a) Declaration of dividends,

(b) Presentation of financial statements,

(c) Report of Auditors on the companies accounts,
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(d) Directors reports,

(e) The election of directors in place of those regrin

() The appointment and fixing of remuneration of thedhors,

(9) The appointment 9of members of the audit commi(iee214)

There are certain situations in which ordinary heson shall not be effective

unless special notice has been given S. 236 of CAlvbAides that where special
notice is required of a resolution, such resolusball not be effective unless 28
days notice was served on the company before the afathe meeting by the

proposers or sponsors of the resolution.

This is to enable the company in turn to include gmoposed resolution in the
notice of meeting to be sent out to those entittedttend the meeting. Under the

CAMA, the following ordinary resolutions requireespal notice:

(a) To remove a director from office before the expifyhis tenure of office,
or to appoint some one to replace a director thatbeen removed. S. 262
(2) of CAMA.

(b) To appoint or re-appoint a person 70 years ovalas director in a public
company.

3.2 Special Resolution.

Special Resolution requires at least three fourthike total votes cast, i.e. 75% of
the total votes cast must be in favour of the tgsm S. 232 (2) of CAMA.

Special resolutions are usually taken in specialfasses of the Company. Where
the three fourths majority cannot be reached, éselution is defeated.

All businesses transacted at Annual General Megtarg deemed to be special

businesses except the following:

(a) Declaration of dividends,

(b) Presentation of financial statements and the reyatirectors and auditors,
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(c) The election of directors in place of those regrin
(d) The appoint and fixing of remuneration of the aoidif the appointment of

members of the Audit Committee.

Any other business aside from the above shall leeigpbusiness requiring
special resolution to pass. It would therefore amda illegality to purport to
pass any resolution as ordinary resolution excepit is in respect of the

businesses outline above.

All businesses transacted at extra-ordinary gemeeaitings shall be deemed to
be special business. S. 215 (8) of CAMA.

The 21 days notice for holding of general meetimyst be complied with
for any meeting where a special resolution is psepoto be tabled. This
provision is mandatory. S. 233 (2) of CAMA.

The only exceptions are:

(a) Where members holding not les than 95% of the vafughares carrying a

right to vote agree to a shorter notice S. 233TRMA.

Where the meeting is an extra-ordinary general mgetonvened by
requisition in which the directors refused to ce@ie, in such cases, the
members may go ahead to hold their meeting andamanply with the rules of
meeting as nearly as possible. This means whedagd notice is not possible

or desirable, they are not bound to comply.

3.3 Written Resolutions. S. 234.
In the case of a private company, the CAMA allowgoi pass written
Resolutions which dispenses with the requirement laf that all

resolutions of the General meeting shall be passedproperly convened
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general meeting. A written resolution is one in evhithe resolution is
drafted on paper and signed by all the memberd@fprivate company
who are entitled to attend and vote had the résollbeen taken to a
general meeting S. 234 of CAMA.

3.4 Resolutions Requiring Special Notice

There are certain ordinary resolutions which rezj@pecial notice to be
effective.

Section 236 defines a special notice as one intwhat less than 28 days
notice has been given to the company by the propasesponsors of the
resolution. This is to ensure that the companydramigh time to, in turn

include the resolution in the notice of company timgeto be issued to
members.

Special notices are required to be given to thepamy in the following
cases:

a) Where it is proposed to remove a director befoeedkpiry of his
tenure of office. S. 262 (2) of CAMA.

b) Where it is proposed to appoint another directoreeplace the one
removed. S. 262 (2) of CAMA.

c) Where it is intended to appoint a person of 70 year above as

director of a public company, or to re-appoint suchperson as
director. S. 256 of CAMA.

21 days notice is required to convene a generatingeerhose therefore
proposing a resolution to remove a director, oagpoint another person to
replace a removed director, or to appoint or resagpa person who is 70
years or above as director of a public companytmive a minimum of 28

days notice of the proposal to the company. Thts igive the company at
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least 7 days grace to include the items in thecaadf meeting to be sent

out.

Usually resolutions proposed at meetings and imaudn notice of

company meetings are the ones proposed by the Bd&ulectors.

Sometimes, members of the company also want toogeogheir own
resolutions for discussion at the next general mgefThe procedure for

such members’ resolution is provided for in S. BBEAMA.

First, the resolution has to have the support @ @nmore members having
at least one-twentieth or 5% of the total votirghts of all members having
a right to vote at the proposed meeting or nat than 100 members with

shares worth at least N500 each.

The requisition (proposed resolution) is then gerthe registered office of

the company at least 6 weeks before the propodedéiaeeting.

The directors are thereafter under obligation tolude the proposed
resolution for discussion at the next meeting. itd@ will therefore appear
on the notice of the next meeting. If the proposesblution requires a
statement of explanation and it is so indicatedtha requisition, the
directors shall along with the notice of the megtoirculate the statement.
It shall however not be more than 1000 words ahdther summary of not
more than 1000 words. The statement and summalilylshéssued at the

company’s expense.

The CAMA is however silent as to whether membery wisculate their
statements to the resolutions beyond 1000 wortiseatexpense. This may
however be permissible since the CAMA did not afohibit such

intention.
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CONCLUSION.
Resolutions are important to company meetings. Ereythe means by which the

will of the company is expressed.
TUTOR MARKED ASSIGNMENT

Distinguish between a written resolution and a leggm requiring special notice.

Distinguish between a special and an ordinary Ri&sol.
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MODULE 4
UNIT 1: MAJORITY RULE AND MINORITY PROTECTION.

1.0

INTRODUCTION

Upon incorporation, the company becomes a legasgoenf its own with a
personality separate from that of its members. gérsonality of the company is
however run by its human organs, namely the memhbeagsneral meeting and the
board of directors. Only these two organs can mauthorize an act to be done for
the company. S. 63 (1) of CAMA

Where a wrong is done to the company, only the @yan sue to redress the
wrong being that the company upon incorporatiom iegal person capable of
suing and being sued S. 37 & 38 of CAMA.

The decision to sue to redress a wrong againstcdnepany is a management
decision for the Board of directors to decide omejng the company organ

responsible for management of the company. S. 68f(BAMA.

Where the Board fails to discharge this respongibithe members in a general
meeting may institute legal proceedings in the nafrthe company. S. 63 (5) (b)
of CAMA.

Where the company through its Board of Directors<seneral meeting does not
institute legal proceedings to seek redress fomgrdone to the company, no
individual could do so. It means the wrong will geredressed. The is the rule in
FOSS v. Harbottle (1843(2H. 416 (also reportedakE ®. 189. In this case, The
plaintiffs, Foss and Turton were shareholders ef\tictoria Park Company which
bought land for use as Pleasure Park. Harbottle aihdrs were directors and
shareholders in the company. Some of the diretiadssold their own lands to the
company at inflated prices. The plaintiffs suedhtove the directors refund the

excess price for exploiting their position to defilathe company. The court held
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that the wrong was done against the company andontte plaintiff in their
individual capacity. So they could not sue on bebélthe company without its

authorization.

The rule in Foss v. Harbattle was again clarifiedMacDougall v. Gardiner
(1875)1 Ch.D 13 where Mollish L.J. stated at PoRthe Law report as follows:

If the thing complained of is a thing which in
substance the majority of the company are entiibed
do, or if something has been done irregularly which
the majority of the company are entitled to do
regularly, or if something has been done illegally
which the majority are entitled to do legally, thexan

be no use having litigation about it. The ultimatel

of which is only that a meeting has to be called an

then ultimately the majority gets its wishes.

The rule in Foss v. Harbottle is also called thgomig rule or the proper plaintiff
principle. This rule avoids multiplicity of suitsylthe minority on a matter the

majority is willing to overlook.

In Nigeria, the rule in Foss v. Harbottle, wastfadopted by the Supreme Court in
the case of Abubakar v. Smith (1973)6 EC 31.

Today the rule has been codified by S. 299 of tAMB.

The problem with the majority rule is that it allssihe majority to get away with
several irregularities against the company whidleally or indirectly affect the
minority but they cannot do any thing about it.

The CAMA has however provided some relief whichsaad checks and balances

against the excesses of the majority which overyéars had increased, resulting
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in fraud, oppression of the minority and breaclaties by the directors who are
usually also in control as majority share holders.

In order therefore to enforce such likely breacbéddirector’'s duties and to
protect the minority shareholders, the law has idexy remedies. These will be

discussed in this unit.

2.0 OBJECTIVES

1. to discover those remedies provided by law to eefalirectors duties as well

as protect minority shareholders.

3.0 MAIN CONTENT

3.1

The proper plaintiff rule.

“where irregularity has been committed in the ceuwrs the Company’s affairs or
any wrong has been done to the company, only thegpaay can sue to remedy
that wrong and only the company can ratify theegtiar conduct” This was the
principle laid down in Foss V. Harbottle in 184@nly the company could sue to
redress wrongs to it. The majority comprising thajarmty shareholders and the
Board appointed by them sometimes abuse theireoffitd would not expectedly
take any action against themselves. Section 290AMA has now codified this
common law principle.

Under the common however before the CAMA was emhdtes courts has taken
cognizance of the hardships of the rule in Fosklafbottle on the minorities. The
courts had started introducing some measure céfrahder their equitable and
inherent powers to reduce the hardship of the ml€oss V. Harbottle. These

exceptions have now been codified in the CAMA. They as follows:
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3.2

(@)

(b)

(€)

(d)

(e)

(f)

3.3

(@)

Members Direct Action. Section 300 of CAMA.

Members of the company have the right to go totcmuask for an injunction or a
declaration against the company in the followirtgations:

where the company enters into any transaction wisidlegal or ultra vires.
Where the company purports to do by ordinary rasmiuwvhat by the CAMA or
the Articles is required to be done by special ltggm.

Any act of the Company which affects the individught of the members in the
Company.

Where a fraud is committed against the companf@®@ntinority share holders and
the directors fail to redress the wrong.

Where a company meeting cannot be called in timéeoof practical use in
redressing a wrong done to the company or the ntysinareholders.

Where the directors are likely to have benefitedhave benefited from their

negligence or breach of duty. Section 300 (a)-(f)

Derivative Action S. 303.
A member may apply to the court for an order pdmgthim to commence a
court action in the name of the company or on ékalf or to intervene in an
action where the company is already a party forpghsose of taking over the
prosecution or defence of the case depending orhwhide the company is.
Section 303(1) of CAMA.
The grounds for obtaining this kind of relief asefallows:

The wrong doers are the directors who are in cbofrthe company and will

not take any action.
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3.4

3.5

(b) The applicant has given reasonable notice to tteetdrs of his intention to
apply for derivative action if the directors do riake the necessary action to
redress the wrong.

(c) The applicant acts in good faith.

(d) It appears to be in the company’s interest that #Hution be taken.
Section 303 (2) (a)-(d) of CAMA.

In Derivative actions, the company bears the dosesthe action in its name or on its

behalf unlike in members direct action where tbgoa is taken commenced in the

applicants  name and not on behalf of the company.

Section 204 (2) (c) & (d) of CAMA.

Relief from Unfairly Prejudicial and OppressiveConduct. S. 310 & 311, CAMA
A member may bring an action in court to seek felieere the he alleges that the
affairs of the company are being run in a mannat i unfairly prejudicial and
oppressive to his interest as a minority in the gany.
The set of reliefs that could be granted are ocedlim section 312(2) of CAMA
and includes an order for the winding up of thenpany, an order setting aside

the act constituting the oppression or unfair pieje e.t.c.

Investigation by the CAC
The corporate Affairs Commission may on the patitef a member direct an
investigation into the Affairs of a company to detse whether the affairs of the

company are being properly run. S. 314-330

3.6  Winding up on the Just and Equitable ground $408(e) of CAMA

A member may apply to the court for the winding afpthe company on the

grounds that it is just and equitable to do so.e glounds for this action are not
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5.0

stated. They are therefore open and will be gdabssed on the merits of each

case.

CONCLUSION

The CAMA has made out adequate measures to ensareprotection of
minorities. Members of the company are thereforgp@wvered to approach the
courts for redress. The legal mechanisms for nitieerto seek redress are also
potent to redress the breach of duties by the irec These legal mechanisms
operate as legal exceptions to the proper plainti# and operate as a limit to
majority rule in the company.

TUTOR MARKED ASSIGNMENTS.

1. What are the appropriate circumstances for a ntynao bring a direct
action against the Directors and the company?
What is a Derivative action? What are the groundsife action?

3. List the legal mechanisms available for enforcenoémlirectors’ duties and

protection of minority interests in the company?
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UNIT 2 Profits and Dividends

1.0

2.0

INTRODUCTION
Companies limited by shares are set up for prafippses. People who invest in
such companies do so because they expect to détqeraheir investments.
The CAMA has laid down rules for declaration of fiti and dividends by

companies..

OBJECTIVES
1. to know what profits and dividends is
2. to know the rules for declaration of profits andidends

3. to know how profits may be capitalized.

3.0 MAIN CONTENTS

3.1 Profit

The CAMA does not define what profit is. S. 380@AMA only provides that
dividends may be paid out of distributable profiBistributable profits are stated
to be those profits arising from the use of the pany’'s assets ( even if it is a
wasting asset), revenue reserves and realized proé fixed asset sold and where
more than one asset is sold, the net realizedtmmofall the assets sold.

Before a company can declare distributable profitsmust ensure that the
company is or would be able to pay its liabiliteessthey become due. Section 281
of CAMA.

It is clear from the above that distributable piofare those gains which the
company has actually received over and above tigraclated losses or liabilities.
That is to say, the company must set aside somaues enough to settle all the

liabilities of the company as they become due leefbcould declare a dividend..
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It is only after this that what is left may be padt as dividends. S.381 of
CAMA. What is left as surplus is the net or reatlzprofit. It is this profit that
may safely be distributed to share holders as eidd

Rules for Declaration of Profit.
A company may declare profits only if they are izl i.e. actual gains in cash or
kind received by the company from:

(a) The use of the company’s fixed assets althougbk & wasting asset, i.e. fixed
assets that are lost or which depreciate in theseoof production. S.380 (a)
CAMA

(b) Revenue reserves of previous years. S.380(b) CAMA

(c) Revenues realized when an asset is sold aboveotilevialue i.e. the value of the
asset as stated in the company'’s record. S.380(c)

(d) There is enough money left to meet all companyilitees as may fall due
s.381 CAMA.

Thus it is not binding to make good losses of figsdets wasted in the course of
production provided in the process the company nmadeey over and above the
value of its current liabilities. The assets theg st or wasted in the course of
production whose loss need not be made good are materials used in
production. In Lee v. Neuchatel Asphalte Co. (1889Ch. D. 1, the plaintiff
brought an action to restrain the company from mg dividend out of alleged
profits. The company was into asphalte mining. dt g mine and dug up the
asphalte and declared some profit for the year &8d® Dec. 1885. It therefore
proposed to pay dividend out of the declared prdfite plaintiff contended that
the company had not set aside a fund from the tprifirepresent the mine that
depreciated in the course of production. Accordmthem, it amounted to loss of

capital if the money used to buy the mine was mbfside from the money profit
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realized. They argued that if the value of the nwinéch was a fixed asset bought
with the company’s capital was set aside from tleney realized, nothing will
remain as profit or what may remain of the monealized may not be enough to
pay any proposed dividend. The court of Appeal (Ehy held that where the
capital of the company is invested in assets wisdf a wasting nature, there was
no obligation in law to create a fund out of readizevenue to recoup the wasting
nature of the asset provided there would be endefjito pay the company’s
liabilities after the dividends are paid out.

However, in Verner v. General Commercial Investnmiemnist (1894)2 Ch. 239 the
court held that where the income of the compangeariout of the turning over
(utilization) of circulating capital, no dividendae be paid out unless the
circulating capital is recouped.

Under the CAMA, there is also no obligation to maa®d losses of fixed assets
which depreciate in the course of production. Thy goint is that a company
shall not declare or pay dividend if there is aegsonable grounds for believing
that the company would, after the payment be untabfgay its liabilities as they
become due. S. 381 of CAMA.

S. 567 defines circulating capital as “a portiontloé subscribed capital of the
company intended to be used by being temporarittedawvith and circulated in
business in the form of money, goods or other ass®ad which or the proceeds of
which are intended to return to the company wittrement and are intended to be
used again and again and always return with aocreti

According to the court in Varner’'s case supra,watng capital must be made

good before any profit could be declared.

Revenue reserves. S. 380 (b) of CAMA where a caowypas kept aside part of its
profits of previous years in a reserve accounhal take out of it to distribute as

dividends in another year where no profits were enadwhere not enough profits
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3.3

3.4

was made. Such reserve profit could be carrieddoavas profit in a later year and
declared as divided. S. 383 of CAMA.

DIVIDENDS

Dividends mean a proportion of the distributed psobf the company which it

sets aside for distribution to shareholders as fiitener yields from their

investments in the company. The dividends may kedfannual percentage as in
the case of preference shares get, or it may hablaraccording to the prosperity
or other circumstances of the company as in the wath what equity (ordinary)
shares get. s. 567 of CAMA.

A dividend is therefore the sum of money which arshholder receives as his

own share of the profits of the company set aswdalistribution to shareholders

depending on the number of shares they hold, paeof his share of revenue the
company receives from the sale of assets which cavesible among the
shareholders.

RULES FOR DECLARATION OF DIVIDENDS

1) Dividends are and as approved by the Generaltimgee The General
meeting may decrease the amount recommended [Botdrel but may not
increase the recommended amount section 379(DFBGAMA

2) Dividend may be paid only out of the distribd&aprofits. Section 379(5)
of CAMA. Distributable profits are those profitautbned in S.380 of
CAMA already discussed.

3) Dividends may be paid out only if there are oeable grounds for
believing that the company is, or would be, after payment able to pay its
liabilities as they become due. Section 380 and@3&1AMA

4) Dividends may be paid out of the profits of therent year without first
making good the losses of previous years. Amma@aoda co. Ltd v.
chamberlain (1918) 1 Ch 266 .
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5)

6)

7)

Undistributed profits of previous years keptraserve may be used to pay
dividends. Dimbula Valley (Ceylon) Co Ltd. V. La@i(1961) ch 353.
Dividends must not be paid out of the comparmgpgital. The capital must
always be maintained. In Flicropts’ case (188R)Ch. D519 It was held
as a fundamental principle of company law that engany’s subscribed
(issued) share capital must be maintained. Wheygart of it is lost in the
course of business, it must be recouped in anyesulesit profits before
dividends are paid. The only exception is wherecthat or the law permits
such payment out of capital i.e. without first nrakigood a previous loss

as in Lee v. Neuchatel Aphalte Co. Supra. (eacited).

Directors who are knowingly parties to the paymehtdividends out of
capital are jointly and severally liable to indefgnthe company to the

value of such dividend pay out.

The company’s paid up capital must be kept asaaagiee to creditors that
there will always be money available to pay updbmpany’s debts. Thus
the company’s capital is not available for use asddnd payment to
shareholders. S. 386 (1) CAMA

However the directors have a right to recover diads paid out of capital
to shareholders who knew that the dividend paithéom was taken out of
the company’s capital s. 386 (2) CAMA

Where employees under their contract of serviceeatled to a share in
the profits of the company, they may claim the shahether or not
dividends have been declared provided profit wadema. 384 CAMA
Dividends may be paid out of profits withoutsfimaking good a loss or
depreciation in fixed assets but loss or depramiain circulating assets
must first be recovered. S. 567 of CAMA definesculiating Assets or

capital as the portion of the subscribed (shargjt@laof the company
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3.5

intended to be used by being temporarily, parteth w&ind circulated in
business in the form of money, goods and othertassel which, or the
proceeds of which are intended to return to the paomg with increment
(profit) and are intended to be used again andnagad to always return
with some accretion.

Under S. 379 (5) (c) of CAMA, a company cannot gdaydends out of the
appreciation in value of its capital assets (Fiasdets) i.e. where experts
value a company’s fixed assets like its a buildamgl value it far above its
actual cost when it was built, the revaluation waVeal an increase which
could be viewed as profit after the actual cost basn deducted. If the
asset is not sold, the increase in value is analisegl profit. It cannot be
used to pay cash dividends. This unrealized vatuehowever be applied
to write off previous losses or where there ardosses, it could be used to

issue bonus shares, as fully paid shares to sHdegho

However, where the asset is sold and money realisedncreased. Value
of the asset over the actual cost becomes reghzdd and may be used in
paying dividends provided no previous losses arglipg. Ammonia Soda

Co. v. Chamberlain Supra.

RESERVATION OR CAPITALISATION OF PROFITS

Companies may make much profits and may not digiall to the shareholders
but save some part of it in a reserve accounts $tam could be useful in future.
Section 383 of CAMA allows this practice. It prdes that the directors may set
aside out of the profits of the company such sumghay think fit as reserve
which will at the discretion of the directors bephgpable for any purpose to which
the profits of the company may be applied.

The General Meeting may however on the recommemdati the Board of
Directors Capitalise any part of the reserved psofi Usually, to justify the

capitalization of the reserve, the General meetmay set free such sums for
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distribution to shareholders but the sum will net faid to them in cash but in
kind by:

either paying up any unpaid shares held by the reesnbr

b. by paying up some unissued shares of the compady an

allotting them to the members as fully paid upctise 383(2)-

(4) of CAMA
Dividends once approved by the general meetingaice per share. For example,
if dividend is declared at a rate of N1.00 per waty share, a person who hold
1000 shares gets N1,000.

The dividends are issued by way of a warrant whscla kind of a cheque. It
cannot be cashed over the counter at the bankartanly be paid into the

shareholder’s current account.

Where however the shareholder has indicated tleatnibney be credited direct to

a given current account of the shareholder. ItlSwabe paid

Once a dividend is declared, it becomes a debtnagahe company and is

recoverable within 12 years s. 385 of CAMA.
3.6. Unclaimed dividends

Where dividends are returned as unclaimed, the aaognghall send a list of the
persons who did not claim their dividends with tietice of meeting of the next
annual general meeting. After 3 months of this agtithe company may invest
any unclaimed dividend for its benefit in an inveenht outside the company. The

dividend however remains payable on demand foreb2syas earlier stated.

Where however a dividend warrant did not reachaaediolder due to the fault of
the company, it shall attract interest at the aurkEnk rate from 3 months after
the date on which it ought to have been postednto 1 382 of CAMA.
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5.0

CONCLUSION

The law has provided the rules for determining whatounts to profits and

dividends to ensure that the capital of the compampt dissipated in the name of
profit sharing. These rules are mostly common fales which have now been
codified by the CAMA.

TUTOR MARKED ASSIGNMENT
1) Outline the rules for the determination of profitsder the CAMA
2) What is a distributable profit and how is this aed at?

3) What is a dividend? How are dividends arrived at?
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UNIT 3. FINANCIAL STATEMENTS

3.0

1.0. INTRODUCTION

Financial Statements are a very important part cbmpany’s existence.
They are its certificate of health or otherwiseor he members, it enables
them know whether their company is doing well ot. n@his will help
them decide whether to withdraw their investmenhamcompany or not.
For third parties, it provides information that Miklp the potential investor
decide whether the company is viable or not. Awrland healthy financial
statement is one of the most important documermiséte used in judging

the health of companies.

2.0. OBJECTIVES
At the end of this lesson, the student should bbe:ab

1. to understand the obligation of companies in resméckeeping
accounting records

2. to understand the content of directors report #wompanies the
company’s financial reports

3. to understand the obligation of publishing the ficial reports and
the delivery of same to the Corporate Affairs Cossian.

4. to know the contents of the annual returns requafecompanies in

Nigeria.

MAIN CONTENTS

3.1 Accounting Records
Every company shall cause accounting records offiitancial

transactions to be kept. This record shall disclagh reasonable
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accuracy at any time the financial position of t@mpany. In
particular, the records must contain entries froay tb day of all
sums of money received and expended by the compadythe
assets and liabilities of the company. Section@343) of CAMA.
If the business of the Company involves dealingsggaods, the
accounting records must contain the following:

a) statement of stocks held by the company at theoémgch
financial year,

b) all statements of goods sold and purchased andlibgers
and sellers in sufficient details to enable them b®
identified s. 331(4) of CAMA,

C) the accounting records must reflect a true andviaw of
the company’s financial position. s. 335(1) & (8
CAMA.

The accounting records of each year are to be mexbdor 6 years before
they may be destroyed. They are to be kept atdmepany’s registered
office or such other place in Nigeria as the dwexthink fit. Section 332
(1) & (2) of CAMA.

The directors shall cause the annual accounts ef citmpany to be
prepared for audit and presentation to the Annweaiegal Meeting (AGM)
S. 334(1) 345 and S. 214 of CAMA.

The financial records must reflect the financiagion of the Company not
exceeding at least 9 months before the next me&3ings(1) of CAMA.
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3.2 Directors’ Report
The directors shall in respect of each financiaaryprepare a report
showing:

(a) a fair view of the development of the Company a@mdsubsidiaries (if any)
during the financial year in question.

(b)  The amount if any which they recommend should khd pa dividend and
the amount they propose to carry to reserves if(&$42 (1) and 379 of
CAMA.

The financial statement contained in the directoeport shall be sent to every

member of the company and every debenture holters.e344 of CAMA.

The Directors report must be prepared in everyntred year and laid before the

AGM.

3.3  Publication of financial Reports
Every public Company is required to publish itsaficial statements
together with the auditors report. S. 254 & 35%aMA.

3.4. Duty to prepare financial statements

Section 334 of CAMA places the duty to preparerimal statements on
the board of directors. These financial statemenisst be prepared

annually. The financial statements must includefdfiewing:

a) Statement of the companies accounting policies

b) The balance sheet as at the last day of the finhgear in question
(the current year)

c) The profit and loss account for the current year

d) Notes on the account by the directors/auditors

e) The auditors report
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f) The directors’ report

g) A statement of the sources of funds of the companyg its
application

h) A value added statement for the financial year

i) A five year financial summary

}) The group financial statement (if the company @a@up or holding

company).

Private companies are however exempted from iteajs(g), (h) and (i)
above. Section 334 (3) of CAMA.

Note: s. 335 of CAMA provides the following expétions:

The statement of the company’s financial statenemitended to reveal
whether the company complied with the accountiagdards laid down by
the Nigerian Accounting Standards Board. S. 335CAMA.

The balance sheet shows a true and fair view ofittaacial state of the
company generally. The profit and loss account entrates on showing
whether the company made any profits or loss irfittecial year. It is in
this account that it will be clear if the compargmplied with the rules for
declaration of profits and dividends or not.. S533) CAMA..

Value added statement is intended to show the weakated by the
company and how the different stake holders bdedfite. shareholders,

creditors, employees, the government etc. S. 335(4)

The five year financial summary is for comparisorsée how the company

has fared so far in the past 5 years. S. 335 (5)
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Notes to the account means any explanation providethe account to
explain certain things that could lead to misintetation if the notes are
not supplied. Section 335(7)- (9) of CAMA.

3.5. Group or Holding Companies

S. 334 (2) (j) of CAMA provides that the annualafial account or
statement must include the group financial stateénfetme company is a

group or holding company.

The group financial statement means, apart fromnt®idual statements

of account that each company within the group lagfore its annual

general meeting, the parent company of the groumamhpanies must

prepare financial statements that reveal the filgdustate of the group as a
whole. S. 336 of CAMA.

A company is a holding or group company if it eithcontrols the
composition of the board of directors or holds mtran one half of the
shares of another company. These other companiag bentrolled are
called the subsidiaries of the holding companyd38. of CAMA.

A company which is a subsidiary of another subsydia regarded as a
subsidiary of the company that controls the grdeqr. example, Co. A
owns Co. B. company B. own Company C., Company IChei regarded

also as a subsidiary of company A.

The directors report which is required to accompahg financial

statements deals with such issues as the amouymmbfif or loss made, the
dividend recommended and the reason or basis éaretommendation, the
value of the company and its subsidiaries, theréutof the company,

donations made by the company and particulars ef rétipients, the
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employment policy of the company especially towattie disabled,

employee safety and training etc. S. 342 CAMA..

The auditors’ report is to provide independent somdtion of the accuracy

and reliability of the company’s financial staterhen 359 of CAMA.

3.6. Annual Returns

Every Company shall make and deliver to the CAQeyear an Annual return

giving account in summary of the company’s actatin the year in question. The
Annual return is forwarded to the CAC within 42 dafter the company’s AGM
where its financial statements were consideredi@e270 & 374 of CAMA.

3.7. Contentf Annual Returns.

The Annual returns to the CAC shall contain théofeing information:

(@)
(b)
(€)

(d)
(€)

Address of the Company’s Registered Office.

Summary of register of members and that of deberttalders.
Summary of the share Capital and debentures atiteaCompany’s
Indebtedness.

List of past and present members

Particulars of the Directors and Secretary. S. B/a{ CAMA.

The Annual returns shall be accompanied by:

(a) acopy of the current balance sheet and profitlesglaccount
that was laid at the last AGM. The copies shaltésified as
true copies by a director and the secretary oCibimpany.

(b) A copy of the external Auditors report and that toe
directors of the company’s financial situation gmted at the
last AGM, certified to be a true copy by the dicgcand the

secretary.

4.0 CONCLUSION
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5.0

The preparation and submission of financial repastsmandatory for every
company whether private or public. Through thegeoms the CAC is able to

monitor the financial state of companies registdrgd.

As for the public companies, the requirement thegtytpublish their financial
statement is very important to the investing publibo may thereby decide

whether to continue to invest in the company dr no
TUTOR MARKED ASSIGNMENTS
1. Discuss the components of an annual returnrthdeCAMA

2. Discuss the contents of thedaes financial report.
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UNIT 4: FINANCIAL AUDIT

1.0 INTRODUCTION
Financial statements of the Company are preparethéycompany’s staff. The
need for an independent confirmation of the trud fir value of the financial
statement gives rise to the need for External Awslitto check the financial
statement prepared by the company and issue acadéioh statement to that

effect.

2.0 OBJECTIVITES
At the end of this lesson, the student should be kb
1. To discuss the appointment of Auditors and their
gualification.
The liability of Auditors
The removal of Auditors

The functions of the Audit committee.

3.0 MAIN CONTENTS
3.1. Appointment of Auditors
Every company must at its AGM appoint an auditorgsaudit its financial
statements. Section 357 of CAMA.

The first Auditors are appointed by the Board ofedtors and they hold
office until the next AGM where the AGM will appdirthe next and

subsequent set of auditors.
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A retiring auditor is deemed re-appointed unless.

(@) He ceases to be qualified to be an auditor to dimepany, or

(b)  Aresolution is made appointing another persorua#ar, or

(c) Avresolution is passed refusing to re-appoint lam,

(d) He has given the Company notice in writing resignihis
appointment. Section 357(1) & (2) (a) — (c) of CAMA at any
AGM, a retiring auditor is not re-elected and nospa is appointed
auditor, the Board of Directors shall fill the vacg until the next
AGM. Section 357(3) of CAMA.

3.2 Qualification for Appointment as external aiditor..
To be appointed an auditor, a person shall be geasled Accountant Section
358 (1) of CAMA.
The following are however disqualified from apponent

(@) an officer or servant of the company
(b) a person who is a partner or in the employmentnobféicer
or servant of the Company.
(c) A body Corporate. Section 358(2)(a)-(d) of CAMA.
3.3  Auditors Report

The auditors shall examine the financial statemesftsthe company
presented to them. They shall make a report oraticeunts examined by
them i.e. the balance sheet, the profit and Losswatt and on all group
financial statements (if any). The auditors repmilt be presented at the
AGM where the directors will also present the comps financial
statements. Section 359(1) of CAMA.
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3.4

DUTIES OF AUDITORS. S. 360 of CAMA

The duties of auditors have been the subject a€imidcomments over the
years. In Re London and General Bank (No. 2) ()JB98&h 673

Lindley L.J. summed up the duties of an auditaernalia, as follows:

“His business is to ascertain and state the troantiial position of the
company at the time of the audit...but he does nsthdirge his duty by
doing this without inquiry and without taking ampuble to see that the
books themselves show the company’s true positida. must take
reasonable care to ascertain that they do so. Alitoauhowever, is not
bound to do more than exercise reasonable careskitidin making
inquiries and investigations. He is not an insuherdoes not guarantee that
the books do correctly show the true position & tompany’s affairs; he
does not even guarantee that the balance sheetusate according to the
books of the company. If he did, he would be desgmwithout any want of
reasonable care on his part, say, by fraudulenteament of a book from
him...he must be honest, i.e. he must not certifytleadoes not believe to
be true, and he must take reasonable care andoskite he believes that

what he certifies is true.”

The primary duty of the auditor is to examine amyestigate the
company’s financial books presented to him to emabim form a
professional view as to the following.
(@) Whether proper accounting records have been kept
(b)  Whether the company’s balance sheet and its prarfitsloss
account are in agreement with the accounting record
(c)  The auditor shall thereafter make a statementedf findings
to the AGM. Their report will form part of the finaial report

of the company for that year.
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3.5 LIABILITY OF AUDITORS

An auditor owes fiduciary duties of loyalty and go@aith towards the
company. He is required to exercise due care, afitg and skill as is

reasonably expected of him.

Where a company suffers loss or damage as a mdaiture of the auditor

to discharge his duties faithfully, He shall bébleafor negligence.

If the directors fail to sue him to seek redressyeamber may do so after
giving the directors 30 days notice of his intentio do so. Section 368 (2)
& (3) of CAMA.

3.6 VACATION OF OFFICE

An auditor may vacate office in the following ways:

(a) By resignation.
The auditor may resign in writing to the companyitatregistered
office. Section 365(1) of CAMA. The notice must tan a
statement that there are no circumstances conneettd his
resignation which he considers should be brougtiiémotice of the
company. If there are any such circumstances, hst isiate so.
Section 365(2) of CAMA.

(b)  An auditor may also be removed from office. A spéciotice is
given for the removal of the Auditor. At the AGMn ardinary
resolution is passed to remove him. Section 36&(8p4(1) (d) of
CAMA.

Once an auditor is removed from office before theirg of his
tenure, a return must be made to the CAC withiddys of passing

the resolution to remove him. Section 362 (2) o\
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3.7  Audit Committee
In addition to the work of the auditors, the CAMAshprovided for the
setting up of an Audit Committee. Section 359 (3) @AMA. This
requirement is in respect of Public Companies ofihe Audit committee
is made up of equal number of directors and reptatees of the
shareholders. Subject to a maximum of six memb®estion 359(4) of
CAMA.

3.8.  Objectives of the Audit Committee

The audit Committee has the following objectives:

(@) to examine the auditors report and make recommiemsathereon.
S.359(4) of CAMA.

(b)  Ascertain whether the accounting and reporting cesdi of the
company are in accordance with legal requiremeatsl agreed
ethical practices.

(c) Review the scope and planning of audit requirements

(d) Keep under review the effectiveness of the commamsystem of
accounting and internal control.

(e) Make recommendations to the Board with regards he t
appointment, removal and remuneration of externdlitars of the
company.

() Authorize the internal auditor to carry out invgations into any
activities of the company which may be of inter@stoncern to the
committee. Section 359(6) of CAMA.
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4.0 CONCLUSION
The practice of appointing professional externatlitaus to verify company
financial statements is a good development. Thipadicularly true of public
companies. The auditor’s report goes to give thestors more confidence in the
companies financial records. However, while the pany may sue the auditor for
negligence of duty if found to be in breach of thigies, the CAMA is silent as to
whether & parties may also sue the external auditors. Thiseiry important
because the auditors report is not only for thegamg’s good but for the good of
its current investors and prospective investordieyl rely on its published
financial records to decide whether or not to kiegir investment in the company

or whether or not to invest in the company as #seanay be.

5.0 TUTOR MARKED ASSIGNMENTS
1. What are the qualifications of an auditor and hoayrhe leave office?
2. Discuss the duties of an Auditor and distinguisénthfrom those of the

Audit Committee.
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MODULE 5. BUSINESS RECONSTRUCTIONS

UNIT 1. ARRANGEMENTS AND COMPROMISE.

1.0

2.0

3.0

3.1

Introduction

A business organization may be reconstructed imowarways to make it more
productive or to help it come out of some finandaiéficulty that threatens its

existence.

Reconstruction may take several ways such as a&maewgt and compromise,

Amalgamation or mergers, then takeovers.

Arrangement and compromise is situation where toeslior shareholders alter
their rights in the company that is deep in delgitve it some reprieve instead of

allowing it to go under i.e. wind up

Objectives

This lesson is intended :

(@) to make known to students what arrangementsamgpromise is all about.
(b)  to help students know the procedure for arrareggs and compromise
MAIN CONTENT

Definition

An arrangement and compromise is any change inrigies or liabilities of
members, debenture holders or creditors of a coynpartlass of them or in the
regulation of a company other than a change effeeteler any other provision of
this Act or by the unanimous agreement of all partaffected section 537 of
CAMA.
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3.2

Thus, were all the parties agree to a reconstmictigere is no need for a scheme
of arrangement. A scheme of arrangement will anikere some of the members
or creditors do not agree to an arrangement. Tlhiistherefore necessitate a
scheme of arrangement that will bring a compronbséween the opposing

groups.

A compromise therefore is a situation where thalitwes of a company or a
majority of them agree to collect from the compangum less than what is due

them as full and final discharge of the compangbtd.

And arrangement on the other hand is a situatioere&veome shareholders do not
agree to give up their rights in the company argtl@eme is arranged that will
accommodate the dissenting shareholders in thensgoation sought to be made.

The CAMA provides for two types of arrangements.

ARRANGEMENTS WITH MEMBERS ON SALE OF COMPANY
PROPERTY IN VOLUNTARY WINDING-UP

A company may resolve by a special resolution their company to be put into
members voluntary winding up and the liquidator @pfed be instructed to sell
off the company’s assets to the acquiring compangonsideration of fully paid
up shares, or debentures in the acquiring compahig will be issued by the
acquiring company in place of what they could hge&en had their company
been sold in cash. Section 538(1) of CAMA.

The shares of dissenting shareholders by specahgement shall be bought at a
price agreed between them and the liquidator. Theusties and Exchange

Commission must however approve of the price atwkhe dissenting shares are
being bought. Section 538(4) of CAMA.
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3.3

4.0

5.0

COMPROMISE ARRANGEMENT WITH CREDITORS

Where a company wishes to make an arrangementvithaecure a compromise
of its liabilities by its creditors, it could pregaa scheme of compromise and
approach the court for an order that a meetinghefdreditors be called as the
court may direct to be called. Section 539(1) of\G*

The scheme will show the effect of it on the rightreditors and what they stand
to benefit or lose if they do not agree to the sukelf the court grants the
application, the meeting will be called by advenishe Newspaper and notice to

all concerned with a copy of the scheme.

If the meeting approves the scheme, the courtbeilhpproached again to sanction
it. Thereafter it becomes binding on the creditérsopy of the court order and
the scheme agreed on will be delivered to the CACrégistration before it
become enforceable. Section 539 (4) of CAMA

CONCLUSION

Arrangements and compromise are part of the pawsof the CAMA to provide
alternative procedures to help an ailing companfyni a lease of scheme which
enables the creditors to agree to compromise tigits in order to help the

company to have some breathing space.

Arrangements concern the members. It is a schemehvdnables members to
compromise their rights to allow their company matgphose into a better

company.
TUTOR MARKED ASSIGNMENT

Discuss the procedure and significance of Arrangésn@nd compromise to

corporate reconstruction under the CAMA.
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UNIT 2: MERGERS

1.0

2.0

3.0

3.1

3.2

INTRODUCTION

Mergers are another type of corporate reconstmictievice. Mergers, like
takeovers and Arrangements and compromises praaligenatives to outright

winding up of companies.

Mergers are regulated by the Investments and SiesuAict (ISA) 2007.
OBJECTIVES

This lesson will help the students:

(@) to know what mergers means

(b)  to know the procedures for mergers

MAIN CONTENT

DEFINITION

A merger is any amalgamation of the undertakingamyf part of the undertaking
or interest of two or more companies or the undergs or part of the
undertakings of one or more companies and one o bmudies’ corporate section.
S.119, ISA 2007.

Types of mergers

(@) Vertical Mergers. This is when two companieglued in different levels

of production in the same industry merge.

(b)  Horizontal Mergers. This is when two companiesthe same level of

production merge to eliminate competition
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3.3

3.2

3.3

(c) Conglomerate Mergers. This is when two or nemepanies in different or

unrelated business merge.
PROCEDURE FOR MERGERS.
3.1 Pre-merger stage

0] The merger proposal is prepared, consideredagpdoved by the boards of

the merging companies.

(i) A pre-merger notice is given to the memberseath company and the

Securities and Exchange Commission (SEC)

(i)  Any of the merging companies will then make application to the Federal

High Court to approve the merger

(iv) If the court approves it, the general meetiofy each of the merging

companies is called separately to consider the enelgcuments.
The consolidation stage

) If the special majority of three fourth of mesrls of each of the merging
companies voting in person or by proxy approventigeger, it is then referred to

SEC for approval.

(i)  If SEC approves the scheme, any of the two panmes will again apply to

the Federal High Court for final approval.
Merger Stage.

) The merging companies shall cause a copy ofcthet order giving final

approval to be delivered to SEC for registratiothwi 7 days of the order.

(i) A notice is published in the Federal Governm@azette and in at least one

News Paper.
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4.0

5.0

(i)  Thereafter SEC is notified of the completiohthe merger.

Note: The above procedure is provided for in the SEE€s@nd Section 119-130
of ISA 2007.

CONCLUSION

Mergers are regulated because they have the pateftcreating monopolies. It
may also provide an opportunity to oppress the ntynby forcing them to accept
an unfair deal. The courts are involved to crea® hearing and provide

additional supervision to that of SEC to ensuraiadeal.
TUTOR — MARKED ASSIGNMENTS
1. Discuss the procedure for mergers under the2@¥.

2. Discuss the different types of Mergers recoghinethe capital market.
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UNIT 3: TAKEOVERS

1.0 INTRODUCTION

Takeovers are another type of Business reconstruciihis process is however an
aggressive way of takeover of the management ostaotial voting rights in a target

company. It is aimed at acquiring control in a degicompany.
2.0 Objectives
This lesson is intended:
1. to define a takeover
2. to know the procedure for takeovers.
3.0 MAIN CONTENTS.
3.1 Definition of takeover.
Section 131 of ISA 2007 explains what amountstiaka over as follows :

(a) Where a person acquires shares whether byessadriransactions
(purchase) over a period of time or not, which makegether with
shares already held or acquired by persons aatirgpmcert with
other persons carry 30 percent or more of the gotights of the
company; or

(b) Together with persons acting in concert, a persadshnot less than
30 percent but not more than 50 percent of thengatight and such
person or any person acting in concert with himuaeg additional
shares which increases his percentage of the vatihgs and such
such a person makes a takeover offer to the holdeny class of
the equity share capital in which such a persoangrperson acting

in concert with him holds.
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4.0

5.0

3.2 Procedure for takeovers
(1) A bid is prepared to the Board of the Offerammpany which meets
to consider it
(2)  An application is thereafter made to SEC foprapal to proceed
with the bid
(3) If approval is given, it shall be in force f8r months subject to
further extension.
(4) If SEC refuses to give approval, the Offerorynseek judicial
intervention
(5) If approval is given, the takeover bid is disgped to the
shareholders of the target company and the direatod SEC.
Takeover bids are not allowed in private companies.
(6) If approved the Offeror shall take up the shadeposited or
indicated for the takeover by the shareholderfi@ftarget company.
The shares of dissenting shareholders shall bentaker at fair value by
the offeror at the agreed price subject to SECa@gdr Section 131 to 151
of ISA 2007.

Conclusion.

Takeovers are an aggressive and deliberate effosictjuire control of another

company. Unless one has much money, takeover isrnahard task. However

takeovers that promote monopolies are not healthy.

Tutor — Marked Assignments

1.

Discuss the procedure for takeovers under tAe2[®)7.
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2. What is a takeover process? Discuss.

UNIT 4. DEFUNCT COMPANIES.

1.0

2.0

3.0

INTRODUCTION.

Defunct companies are companies that are not fumoty based on the record of
the CAC. A lot of people incorporate companieskaép the certificate in their
brief cases waiting for the rainy day when they rmag them to do business. For
some, this day never comes hence the company oestito exist without
functioning. The CAC usually strikes off the nanwssuch companies from its

list, and treats them as non existent.

OBJECTIVES

At the end of this lesson, the student should lve :ab

(&) to know the conditions for declaration of a gamy as being defunct
(b)  to know the consequences of being declaredhdefu

(c) how a defunct company could be restored.

Main contents.

3.1 Defunct companies. 525(1) of CAMA

Defunct companies are those companies that the IkasCeasonable cause

to believe are not carrying on business.
3.2 Condition for declaration of being defunct

Whenever the CAC has reasonable cause to belieteatbompany is not

carrying on business, it shall send to the comarits registered office, a
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3.3

letter by post inquiring whether the company isrgiag on business
(section 525(1) of CAMA.

Companies are required to file yearly, their anmatdrns which show they

are carrying on business.

The CAC will have reasonable cause to believe apemy is not carrying

on business if it does not see the company filimgnnual returns for some

years.

Procedure for declaration of being defunct

(@)

(€)

The letter of inquiry is dispatched to the ®eipd company at the
address it filed as its registered office address the point of
incorporation. If the CAC does not receive a repithin one month,
it shall send another letter by registered poshiwitl4 days of the
expiring of the initial one month notice, referribng the first letter

and stating that no reply thereto has been received

It shall further warn that if no reply is receivamthe second letter
within one month from the date thereof, notice shalpublished in
the federal government Gazette with a view to stgloff the name

of the company from the register of companies.

If the CAC receives reply that the company @ ©garrying on

business or receives no reply at all within one thaf the second
letter, it shall cause notice to be placed in thdefal government
Gazette and a copy thereof sent to the companattibe expiration
of 3 months from the date of the notice, unlesseas shown to the
contrary its name shall be struck off the regisiecompanies in

Nigeria. If no good cause is shown at the end ef3hmonths, the
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3.4

3.5

CAC shall be at liberty to strike off the name ok tsuspected

company from the register of companies.
Consequence of declaration of being defunct.

(@) If the name of a company is struck off the s&agi of companies
upon a declaration of being defunct the companil bealissolved. Section
252 (1)-(3) of CAMA

(b) The CAC may however before dissolution decideptace the

company under winding up. Section 525 (5) (b) of\GR
Restoration of Defunct Companies

Any member, creditor or the company who feels ayg by the striking
off of the name of the company may apply to thertat any time before
the expiry of 20 years from the publication of wetdeclaring the company

to be defunct for the restoration of its name.

The court if satisfied that the striking off wasngoin error, or that it is just
to restore the name of the company may so ordestid®e525 (6) of
CAMA

40 CONCLUSION

The procedure for declaration of a company as agfignvery detailed. It is
made to ensure that ample opportunity is given rtabke the company

adjust and commence business if it actually had not

When a defunct company is dissolved, its asset$oafieited to the state,
unless if the CAC had exercised its discretion fodwp the company.
Section 525 (5) (b) and S. 526 of CAMA.
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The company has 20 years within which it may sesmktcorder restoring
its name. it is doubtful if this will be possibl#.is better to incorporate

another company in the circumstance.
5.0 TUTOR MARKED ASSIGNMENT
1. Discuss the procedure for declaration of beliafminct.

2. What is a declaration of being defunct and visette consequence thereof?
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MODULE 6

UNIT 1 WINDING UP BY THE COURT

1.0

2.0

INTRODUCTION

The existence of a company may be brought to addasrprovided for under the
CAMA.

Winding up is the process by which a company’s terise is terminated i.e.
liquidated and subsequently dissolved and its sass#t off for the settlement of
its creditors, members and employees. The lifehefdompany does not come to
an end at the commencement of winding up procesdings only the beginning
of the end for the company. Its life actually con@sin end when the winding up

processes are completed and the company is dissolve

There are three modes of winding up, winding up dourt order (called
compulsory winding up, voluntary winding up and dimg up subject to court

order.

In this unit, winding up by court order will be cdered.

OBJECTIVES

1. to know the grounds under which the court madwp a company.
2. to know those entitled to apply for the coudey

3. to know the consequences of a winding up order.
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3.0

3.1

3.2

MAIN CONTENTS
Jurisdiction to Wind up A Company

The Federal High Court situate in the area wheee régistered office of the
company has been for the last 6 months precedm@riasentation of the petition
to wind up the company shall be the place for tesgntation of the winding up
petition.. Section 251 (1) (e) of the 1999 consiiu as amended also confers

exclusive jurisdiction to wind up a company on thederal High Court.

Grounds for Winding Up

Section 408 of CAMA outlines the legal grounds toe presentation of a petition

for winding up as follows:

(a) Where the company has by special resolution agteatthe company be
wound up by the court.

(b) Default is made in either holding the statutory timegor in delivering the
statutory report to the CAC. Sections 211, 410a(8) 411 (3) of CAMA.

(c) The number of members of the company has reducedrtomber below 2
persons. Section 410 (2) (a) (i) of CAMA

(d) The company is unable to pay its debts s.409 CAMA.

(e) The court is of the opinion that it is just and igjoie to wind up the company.

Default in holding or in delivering the statutorgport of a statutory
meeting under S. 211 of CAMA is not an automatmugd for winding up.

The court may if it sees reason, instead of a wgdip order, extend the
time within which the meeting should be held orhintwhich the statutory
report should be sent to the Corporate Affairs Cassion. However, the
court may make orders as to costs to be paid tpéhidoners as it thinks
fit. s. 411 (3) of CAMA.
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Inability to pay debt has been defined in S. 408bHsws:

(@) Where a creditor to whom the company is indebtedatsum
exceeding N2,000, issues a written demand for liaey and the
company is unable to pay the said sum within 2k dayweeks)

(b) Where a court judgment or order in favour of a toeds returned
unsatisfied by the company

(c) Where the court assesses the contingent and ptospkabilities of
the company and is of the opinion that the compamnable to pay
its debts.

Under the common law, it had been held by the Haifdeords that once
the conditions for proving that a company is unablgay its debt have
been satisfied, the company must be wound up. (BoweHope Life

Insurance & Guarantee Co. (1865) 11 H.L. Cases 389.

Where the debt is genuinely disputed and theredasan to believe that the
company has a reasonable defence, the windingdey all not be made.
In Re London and Paris Banking Corporation (187%.19. Eq. 444. The
company received furniture which the petitionerimked to amount to
£267. They put up a demand which was not satigi€lweeks. They filed
for winding up of the company. The company offeeedefence that they
disputed the debt that is why they did not pay.yThad offered £155. But
the petitioners had refused the offer before filfog winding up. After a
valuation, the debt was put at £187. The court tiedd there was a bona
fide defence of disputing the £267 debt. In thewrmstance the winding up

order was refused.

136



Prospective or contingent debts are debts whicmateget due but which
the creditor feels that by the time they fall dilis company  will not be in

a position to pay and the assets may no longevéaitahle to pay the debts.

Winding up on the just and equitable ground is permoended ground. The
door to what constitutes a just and equitable gilasreft for the court to

decide depending on the circumstances of each thwier the common
law, winding up has been granted under this reasbeyre the company’s
business had collapsed or ceased to be Re Germt: Qmfee Co.

(1882)20 Ch.D 169, or where there is a dead lockhenBoard and be
management of the company is impossible to beezhwn. Re Yenidje

Tobacco Co. Ltd (1916)2 Ch. 426.

3.3 Who may Petition for Winding Up

The category of persons eligible to present aipgtitor the winding up of a

company is provided for in section 410 of CAMAfalows:

(@) The company itself through its Board of DirectarsGeneral Meeting.
See section 63 (5) (b) of CAMA.

(b) A creditor to the company whether or not his moisegue i.e. prospective
or contingent creditor whose money will become dua later date or upon
the happening of a given event.

(c) The official receiver. See section 419 (1) of CAMA

(d) A contributory. See section 403 and 410 (2) of GAM
A trustee in bankruptcy to, or a personal repregesgt of a creditor or
contributory

(e) The CAC under section 323 and 410 (2) (d) of CAMAhwthe approval
the Attorney General of the Federation.

(f) A receiver if authorized by the instrument underchihe was appointed.

137



All of the above parties may present a petition ianding up jointly or

severally.
3.4 Commencement of Winding Up

The winding up is deemed to have commenced at ithe the
petition for winding up is presented or filed iretbourt. Section 415
(2) of CAMA . Once the winding up has commencady
disposition of the company’s property is void. $@ct413 of
CAMA. No court attachment, sequestration or executould also
be levied on the property of the company. The toeslimust wait to
be paid when other creditors are being paid byitjuedator. Section
414 of CAMA.

3.5 Winding Up Order.

Once a winding up order is made, it technically ngethe company has
ceased to exist as a legal person but in practmahs the company

continues to exist until it is dissolved.
The consequence of this is that:

(a) No legal action can be commenced against the coynfpam then on,
till it is dissolved, unless the leave of the casrbbtained.

(b) If the court does not appoint a liquidator to takeothe affairs of the
company until it is dissolved, the official receivg.e Deputy Chief
Registrar of the Federal High Court becomes theiaffliquidator until
the court appoints one. S. 422 (3) (b) and 42Z)/pf CAMA.

(c) The Directors and servants or employees of the eomfose their jobs
because their master, the company is dead. Madaiuk B/. Bayley
(1866) L.R.2 Q B 37 @ 40.
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A copy of the winding up order shall be forwardedthe CAC. section 416 of
CAMA.

3.6

3.7

4.0

The Liquidator

The liquidator in a winding up by the court is affiaer of the court
appointed to conduct the affairs of the companyil uhtis dissolved.
Section 422 (1)

His principal duties include:

(a) Taking custody of the company’s properties S. 42GAMA

(b) Applying the assets of the company to discharggalslities S. 439 (1) of
CAMA.

(c) Pay off whatever is left to the contributories agdg&nds.

(d) Perform such other duties as the court may order 8i 422 (1) of CAMA.

Once he has completed his assignment, the liquidady apply to the CAC to
be discharged. If satisfied with the liquidatoreport on completion of his
assignment, the CAC may then discharge him. Theasel of the liquidator
operates as a discharge from liability. S. 4310fATAMA.

Dissolution

When the liquidator has sold off the assets ofdtmpany and settled the
liabilities of the company and the contributorieghwwvhatever is left (if
any) and the affairs of the company have been fulyund up, the
liquidator shall apply to the court for the companybe dissolved and the
company shall be dissolved accordingly. That maitks end of the
company’s life. s. 454 of CAMA

CONCLUSION
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5.0

Although the company is supposed to live forevieeré may be need in
some cases to bring its life to an end. Windingbypthe court is one of
such means to an end for the company. Once theaonips been wound

up, it will have its name struck off the registércompanies. Thus it will
cease to exist.

TUTOR MARKED ASSIGNMENT
What are the grounds for a winding up orderbgydourt?

Outline the categories of persons who are edtitty law to present a

petition for the winding up of a company?
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UNIT 2: VOLUNTARY WINDING UP

1.0

2.0

INTRODUCTION
Although a petition may be presented to the caunvind up a company,
the members, if in agreement may also voluntarlyspa resolution to wind
up the company.
When a company is being wound up by the voluntasolution of the

General meeting, it is referred to as voluntaryding up.

2.0. OBJECTIVES.

The aim of this lesson is to help the student:

(a) To know the conditions for voluntary winding up

(b) To know when voluntary winding up may be controllsdthe members
(c) To know when it will be controlled by the creditors

(d) To know how voluntary converted into one windinghypthe cour

MAIN CONTENTS
3.1  Conditions for Voluntary winding up. Section 45 of CAMA

A company may be voluntarily wound up in the follag situations:

(a) When the period if any fixed for the duration o ttompany by the articles

expires, or the event, if any occurs, on the oange of which the articles
provide that the company is to be dissolved andcthrapany passes an

ordinary resolution requiring the company to be meup voluntarily.

(b)If the company resolves by special resolution titatbe wound up

voluntarily.

On the passing of any of the above stated resakititve voluntary winding up
has commenced. Section 459 of CAMA. The resolutm@ssed shall be
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advertised in 2 daily newspapers and in the fedgraérnment gazette. section
458 of CAMA.

Once the winding up resolution has been passedjuéstion who between

the members and the creditors will control the ding up will arise.
3.2 Members Voluntary Winding Up

Section 462 provides the test for deciding whethgoluntary winding

up proceeds as a members’ voluntary winding upoar n

If within 5 weeks before the passing of the resohlutto wind up
voluntarily, the directors make a declaration ia firescribed form, called
statutory declaration of solvency, the winding umls be a members

voluntary winding up.

The statutory declaration is to the effect thatdirectors have made a full
enquiry into the affairs of the company and aradhg of the informed

opinion that the company will be able to pay itbtdein full within 12

months of the proposed resolution to wind up. Thiectbrs who make a
false declaration of solvency commit an office ane liable each to a fine
of N1,500 or imprisonment for a term of 3 monthsoth. If the company
is unable to pay its debts in full within the 12 mtiws after the resolution to
wind up, the directors would be deemed to have naafd¢se declaration of

solvency unless the contrary is proved. Section(85af CAMA.

If the resolution to wind up voluntarily is madeteafthe making of the
declaration of solvency, the winding up shall beanambers voluntary

winding up.

Normally, after the declaration of solvency is maithe directors shall call
a general meeting, pass the resolution to windalpnarily, then proceed
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3.3

3.4

3.5

to appoint a liquidator to take over the affairstbé company. This is
because upon passing the resolution the windingsugeemed to have
commenced and the powers of the directors ceasetio8 462 (1) & (2) of
CAMA.

Dissolution After Winding Up

When the affairs of the company have been fully mebwp i.e. the
liabilities of the company discharged and the batariif any) of the
proceeds from the company’s assets have beenbdistd to the share

holders as dividends, the liquidator shall preafall account thereof.

He will then call a general meting of the membensl éay the account
before them. After the conclusion of the meeting liquidator shall within
7 days send a copy of the account to the CAC tegetith a report of the
general meeting which was held to consider thewatc&ection 468 (2) &
(3) of CAMA.

Conversion to creditors Voluntary Winding Up. &ction 466 of CAMA

If in the course of the members voluntary winding, uhe liquidator
discovers that the assets of the company cannottipaydebts of the
company in full, He shall forth with call a meetiog the creditors of the
company, lay the report before them, thereafter wheding up shall

convert to a creditors voluntary winding up.
Dissolution After Winding Up.

When the liquidator has completed his work andgeed his report to the
member sin general meeting and registered the treptr the CAC, the

company is deemed to be dissolved 3 months there&kction 468 (4).
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3.6

Creditors Voluntary Winding Up

Where it is proposed to wind up a company voluhtaand the directors
are unable to make a declaration of solvency 5 wéekhe proposed date
for considering the resolution, the winding uplsha a creditors voluntary
winding up. Where the directors had also conduetggliry into the affairs
of the company and they are of the view that thegany will be unable to
settle its liabilities within 12 months if the wimgd) up resolution is passed,

the winding up shall proceed as creditors’ voluptainding up.

The company will call separate meetings of the memsnland the creditors
on the same day or a day apart. The meeting of memlwill pass the
resolution to wind up. The directors will then mrecaver to the meeting of
the creditors and lay before them a statementeohtffairs of the company.
section 472 (3) of CAMA. Thereafter they shall apppone of the creditors
to preside over the meeting. Section 472 (3) (bCAMA. The creditors

may then proceed to appoint a liquidator to takargh of the affairs of the
company and complete the winding up. S. 473 of CAMAhe members

in their meeting had appointed a liquidator, thee aappointed by the
creditors shall be the liquidator. However if theditors fail to appoint

one, then the one appointed by the members sh#tiebkquidator. Section
473 (1) of CAMA.

The creditors may at their first or later meetirsggpoint a committee of
inspection comprising of not more than 5 personswtwk with the

liquidator to ensure that the interests of the itoesl is well protected. This
is needful because a voluntary winding up is comeketo a creditors

voluntary winding up when the directors are of thew that the assets of
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the company may not be enough to settle all thelitors (S. 462 of
CAMA).

The appointment of the liquidator terminates thevg@s of the directors
except as the General meeting or the liquidatoll slegide i.e.He decides
on which powers of the directors they may contituexercise. S. 464 (2)
of CAMA.

When the liquidator is appointed, the Corporateaikff Commission shall
be notified within 14 days and the appointmentidialpublished in 2 daily
newspaper and also delivered to the federal govenh printers for
gazette. S. 491 of CAMA.

It is expected that the winding up should concludldin one year. Where
however this is not possible, the liquidator slalll a separate general
meeting of the company and that of the creditoth@tend of the first year
and each succeeding year that the liquidation.lasis is to lay before the
meetings an account of his stewardship. S. 477AMK . See also S. 467
of CAMA.

The creditors may sack the liquidator if they apé satisfied with his work.
If they do not, a minority may apply to court andgood cause shown; the
court may remove the liquidator and appoint anothee. S.482 of
CAMA.

3.7  Final Meeting and Dissolution

As soon as the winding up is completed, the liqwdahall prepare his
statement of account and lay it before the meetihghe creditors and

before the general meeting of members of the compan
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The liquidator shall thereafter send a copy ofdtaéement of account to the
CAC for registration. At the expiry of 3 months teafter, the company is
deemed to be dissolved section 478 (10 (4) of CAMA.

CONCLUSION
Voluntary winding up is best if all the members ameditors act maturely.
It saves them time and expense which ought to bane to the court and
the lawyers involved in the winding up.
5.0. TUTOR MARKET ASSIGNEMNTS
1. What are the legal grounds for voluntary windin® up
2. How may a voluntary winding up proceed as creditargling up?

3. Discuss the procedure for arriving at members’ ntalty winding up.
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UNIT 3: WINDING UP SUBJECT TO COURT SUPERVISION

1.0

2.0

3.0

3.1

3.2

INTRODUCTION

A company may be wound up voluntarily by resolutairthe members. It
may thereafter proceed as either members or creditmding up. In the

course of the winding up however, disputes or ciffiees may arise in the
manner the winding up is being conducted . Aggudewveembers or

creditors may apply to the court to supervise theduwg up process for
them.

When the court by order agrees to supervise a tatymwinding up, it is

called winding up subject to court supervision & 4f CAMA.

OBJECTIVES
1. To understand the nature of winding up subjecbiaricsupervision.

MAIN CONTENTS
Order for Court Supervision

If a company passes a resolution for voluntary wigdup, the court may
on a petition order that the voluntary winding tyal continue but subject
to such supervision of the court and upon suchgeand conditions as the
court thinks just section 486 of CAMA.

Effect of Court Supervision

Winding up under court supervision shall be deerteede a winding up
under court order ie. It is proceeded with a$ i§ia Compulsory winding
up and the court shall exercise power over the iwmdp as if it were a
winding up by the court . Section 488 of CAMA.
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3.3

4.0

A petition for winding up under court supervisiandeemed in law to be a
petition for compulsory winding up by the courtnieans therefore that the
winding up shall continue as if it were a winding loy the court. S. 487 of
CAMA.

APPOINTMENT OF LIQUIDATOR

The court is at liberty to allow any liquidator eddy appointed to continue.
The court may also remove the liquidator and apgpamother in his place
or instead appoint an additional liquidator to wavkh the one already
appointed by the members or creditors as the came bm. S. 489 of
CAMA.

The liquidator shall cause the court order makimgwinding up subject to
court order to be advertised in the federal govemimgazette and in
newspapers circulating in Nigeria within 28 daystloé order S. 489 of
CAMA.

The winding will however still be deemed to haventoeenced on the date

the resolution for voluntary winding up was made445 (1) of CAMA.

The winding up is under s. 488 of CAMA deemed toaeompulsory
winding up so that any disposition of the propertyhe company and any
attachment, sequestration, distress or executitmeogstate of the company
after the commencement of the winding up subjeatotart supervision is

void.

CONCLUSION
Winding up under court supervision is a hybrid vimgdup. It has elements
of voluntary winding up as well as winding up byuco order i.e
compulsory winding up.
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5.0 TUTOR MARKED ASSIGNMENT

1. What is the effect of an order granting the coernpission to supervise

a winding up?
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UNIT 4: MAJOR OFFICERS OF THE WINDING UP

1.0

2.0

3.0

INTRODUCTION

In the process of winding up, the effect of comneanent of a winding up

is that the directors’ power to manage and direetdffairs of the company
ceases.

There are officers who take over and manage tharafbf the company

until it is dissolved. The process of a winding equld take one, two, or

several years. During this period, the affairshef tompany are managed

by the major officers of the winding up.
OBJECTIVE
This unit will help the students:

1. to know and understand the major officers whoaga the affairs of

the company from commencement of winding up toddiggn.
MAIN CONTENTS
3.1  Official receiver

The Deputy Chief Registrar of the Federal High Caurany other officer
designated by the Chief Judge of the Federal HighrCis the official

receiver. In a compulsory winding up, when the wagdup petition is

presented to the court, the powers of the Directer@ses. The official
receiver takes over the affairs of the company penthe appointment of a
provisional liquidator. Even if a provisional liglator is appointed, He
takes charge of the company along with the officgdeiver pending the
appointment of the liquidator. Section 420 (1) 424 (1) of CAMA.

3.2 Provisional Liquidator.
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3.3

Upon the commencement of a winding up petition p@ding the grant of
the final order of winding up, the liquidator appigd (if any) shall be
called provisional liquidator. He is appointed peigdthe outcome of the
petition to wind up. If it fails, that terminatefet appointment of the
provisional liquidator. If the petition succeedsliguidator is appointed.
The provisional liquidator may also be appointed tiguidator. Section

422 (1) of CAMA. It is usual however to appoint thiicial receiver as the
provisional liquidator.

Liquidator

A liquidator is the person appointed to take charfgine company’s affairs
after the winding up order has been granted ohendase of a voluntary
winding up when the resolution to wind up has bpassed. Section 422
(9) of CAMA.

The liquidator takes over the assets of the compsallthem off, and pays
off the company’s liabilities. The balance of whstleft is distributed as
dividends to share holders and the company isdis=olved.

Nigerian Deposit Insurance corporation v. ObendeyiBional Liquidator

of progress Bank Nig. Ltd (2001)5 NWLR pt 705, 184.

3.4 Proof and Ranking of Claims in Winding up

In winding up, the following is the order of paynien

1. Preferential payment

(a) All local rates and charges, pay-as-you-earn-inctareland, property,
taxes etc.

(b) Salaries of any clerk or Servant, labourers etecespect of services
rendered.

(c) All accrued holiday remuneration of servants, lakosietc.

(d) All other costs of the winding up.
151



2. Creditors
(a) Secured creditors
(b) Unsecured creditors
3. Shareholders
Section 492-494 of CAMA

3.5 Methods of Dissolution of Companies

When a company’s life is brought to an end by tbmgletion of winding
up or otherwise, it is dissolved and struck o# tiegister of companies in

Nigeria.
There are four ways by which a company could bgsotiied.

(@) When a company is wound up and its assets soldtledf,company is then
dissolved.

(b) When mergers take place, one or more companies mage into another
company or two or more companies may merge andnbe@new company.
The companies that cease to exist as a resuleah#rger are dissolved.
Where a company takes over another and the contpahys taken over cases
to exists, it is then dissolved.

(c) Business reconstruction. Where an existing comgang-organized due to an
arrangement and compromise and it is reconstrunteda new company and
the old company transfers its business to the r@mpany, the old company is

then dissolved

(d)Where the Corporate Affairs Commission confirms ttha registered
company is no longer carrying on business, it nayesit off the register of

members and dissolve the company. S. 525 of CAMA.
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4.0. CONCLUSION

The officers of the winding up are necessary taenghat the up proceeds
smoothly. They are independent persons and so are likely to treat the
creditors and the shareholders more fairly. The dif a company comes to
an end when it is dissolved. Before the dissolytthe commencement of
winding up terminates the management power of ihecibrs. It is the
officers of the winding up that manages the affafrthe company until it is

dissolved.

In certain other situations like during businessorestructions, a company
may be dissolved into another company without géimgugh the process
of winding up. This usually happen when companiesga or when they

are acquired by another company.
5.0. TUTOR MARKED ASSIGNMENTS.

1. Discuss at least five officers involved in theneing up of companies
under the CAMA?

2. Discuss the order of settlement of claims inirdimg up proceeding?

3. What are the various ways by which a company Ibeaglissolved?
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MODULE 7

UNIT 1:

1.0

2.0

3.0

3.1

FORMATION OF PARTNERSHIP

INTRODUCTION

Partnership is one of the forms of businesses pitinby law. A person
may engage in business in three ways:

(a) As a sole trader

(b) as a partnership or business association; or

(c) as a limited liability company.

Section 19 of CAMA allows people to carry on busm@s a partnership,

association or co-operative society.

OBJECTIVES

1. To know the definition of partnership and thievant laws
2. Legal requirement for partnerships

3. Capacity to form partnerships

4. Difference between partnerships and registeoeapanies.

MAIN CONTENTS
Partnership Law in Nigeria

The English partnership act 1890 applied in Nigaesaa statute of general
application. Later, the western states except Lagasted the Partnership
Act, 1959. This act was a reproduction of the kigpartnership Act 1890
except that it contained additional provisions omited partnership which
is like an incorporated partnership. The then Be&late, now Edo also
enacted the Bendel state partnership law of 197&hwlvas also a

reproduction of the western states partnership Tave. English partnership
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Act 1890 continued to apply as a statute of genepglication in the

Northern states of Nigeria, Eastern states and4.ago

Today most states in Nigeria have enacted the gimgkrtnership law 1890

into law in their respective states.
The partnership laws in force in the respectiveestare therefore similar.

Partnerships must however be registered in Nigenaer the Companies

and Allied Matters Act, to operate lawfully or te becognized by law.

No partnership consisting of more than 20 persdradl e formed for
purpose of carrying on business for profit unlgsssiincorporated as a
company in Nigeria (S. 19 (1) of CAMA.

The only exception to the above is if the partniprgh

(@) A co-operative society registered urtlerlaws of any state

in Nigeria

(b) formed as a partnership for carrying on of bass as legal
practitioners or chartered accountants provideth @h the partners
is a legal practitioner or chartered accountanthascase may be.
S. 1 (2) (b) (i) & (ii) of CAMA

3.2 Definition
Partnership is the relationship which exists betwgersons who have
agreed to carry on business in common with a viewrbfit. Section 4,
partnership law, Kaduna state, S.3 partnership ¢dw.agos state and
section 1 partnership Act (UK) of 1890 and S. 5PAaf CAMA, 2004..
Mere agreement to carry on business is not endiegha partnership to
exist, the parties must have started business. blistness must be for

profit. This carrying on business for the benefittile members without
155



intention to share profit may not amount to a parthip. Thus partnership

cannot exist for charitable purposes.

Section 588 of CAMA defines business to mean amgdy industry,

profession and any occupation carried on for profit

For a business to amount to a partnership theretoneust be carrying on
business for profit. The said business must benéiramus one not a once
and for all venture, although under the common &wartnership could
exist for a single venture only. In Mann v. D’Arq{,968)2 All ER 172, the
parties entered into a single venture for the pasehand resale of a
guantity of potatoes. It was held that this tratisacwvas a business carried
on in common for profit and so qualified as a parship. There is therefore
a departure by the partnership laws in Nigeria friwe U.K. position on
this issue. In Nigeria, a once and for all businessure does not qualify as

a partnership.

The business of the partnership must be carrietinocommon” i.e. all the
partners must be in the business together as to liability on behalf of
each other. Intention to carry on business is maugh and does not
thereby create a partnership. In Keith Spicer \LttMansell (1970)1 WLR
333 M. and B agreed to go into business togethdrtarform a limited
company later which would carry on business in M'staurant. B ordered
certain goods from Keith intending to use them toe business of the
proposed company when formed. B. became bankrugthkKsued M. to
recover the price of the goods contending that MB &vere partners in
business and therefore liable for each other'sdebtler the partnership. It
was held that M & B were not partners as they weeeer carrying

business in common.
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3.3 Legal Requirements for the formation of a Partership

(@)

(b)

(€)
(d)

(€)

The minimum number of persons required is tWe maximum is
however 20. Only a firm of legal practitioners awtartered
Accountants may have more than 20 members. A coatipe
society too may have more than 20 members. Any éxgept those
stated above wishing to have more than 20 membaerst e
incorporated as a corporate body. i.e registeradpamy. Section
19(2) of CAMA.

Infants i.e persons under 18 years do not llagecapacity to form
or join informing a partnership section 579 (3)GAMA. However,
an infant may join two other adults if permitted thyg CAC to form
the partnership if one of the partners submitatestent to the CAC
to the effect that one of the partners is an infihe statement shall
be endorsed by a magistrate, legal practitiongrotice office of the
rank of Assistant superintendent or above. Sectbdd (6) of
CAMA.

Persons of unsound mind may not join in formangartnership.

Incorporated companies are qualified to jointhe formation of a
partnership. They are persons recognized by lave Bbard of
directors usually passes a resolution appointimgesme to represent

the company in the partnership.

Persons who have been declared to be bankyuptdourt of law

cannot join to form a partnership.
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() Aliens are prohibited from forming a partnegshiith any other
person to practice a profession or trade in Nigenigss they obtain
the consent of the minister of interior (internaiffaks) section 8,
immigration Act, 2004.

3.4  Formation and Registration of Partnership

The Corporate Affairs Commission is responsible tfog registration of
partnerships and all other business names in Nigéripartnership must
therefore be registered with the CAC to obtainstgtion certificate to do
business in Nigeria. Section 573 & 574 of CAMA.

3.5 Business Name

The partnership must be registered under a naneddalm name. This is
the name in which the Corporate Affairs Commisswwill issue the

certificate of registration and under which thetparship business will be
carried on. Under S. 572 of CAMA,

A partnership must register its business hamesanfg

(@) The business or firm name consists only of the tnaenes of all the

partners without any addition e.g. Akume, Aondohanand Erdoo.

It means therefore that if there is any additien {Akume, Aondohemba,
Erodo & Co.”, the firm name must be registered dsisiness name. If the
firm name is a special coinage of the partners‘icen solicitors”, “VOX

Dei chambers” etc. the name must be registered.
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A business name shall not be registered if it dostdhe words “National”
“Government”, “Municipal”, “Co-operative”, “Chambeaf Commerce”, “Building
Society”, “Guarantee”, “Trustee”, “Investment”,” Bank”, “Insurance” or any
such similar word or names that are identicalionlar to an already registered

business name or an existing trade mark.

The foregoing types of names may be registered witly the written consent of

the corporate affairs commission. S. 579 of CAMA.
3.6. Certificate of Registration

Upon receipt of the certificate of registratione tpartners shall cause a copy
thereof to be exhibited in a conspicuous positibtha principal and other places
of business of the partnership, S. 576 (3) and GANA.

3.7. Difference between partnership and Incorporaté Companies.

The differences between a partnership and an iocatpd company may

be summarized as follows:

1. An incorporated has a distinct legal persondlitferent from that of its owners.
A partnership on the other hand does not have tinclidegal personality. Its
personality is tied to that of its members. Thetqenship is regarded as one with

its members.

2. The liability of the partnership is that of timelividual partners. They are jointly
and severally liable for the partnership debts. fteenbers of the company are not
liable for its debts unless the company is one withmited liability. In the case
of a limited liability company, the liability of nmebers is limited only to the value

of shares they hold which they have not paid for.

3. The incorporated company has perpetual suceegssothe life of the company

is not tied to that of its members. The death of @nall its members does not end
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the life of the company. In a partnership howettes, life of the partnership is tied
to that of any or all the partners. The death oie or all the partners means the

end of the partnership.

4. The share capital of the partnership is flexiated not fixed by law. The
partners increase or decrease their capital byeaggst only. A company’s capital
however is fixed by law. The minimum is N500,000 foublic companies and
N10,000 for private companies. Once a companydsstered, it cannot increas

or decrease it capital except with the approval afhe CAC.

5. A partnership unless it is one of legal practibners or chartered
accountants, or aco operative society cannot have more than 20 membe
company on the other hand could have as many mendseit could if it is a

public company or 50 members for a private company.
4.0. CONCLUSION

Partnerships are business names and are requibedregistered by the Corporate

Affairs Commission to have a legal basis to campbasiness.

Only adults could form a partnership. The decidmallow infants is entirely that
of the CAC. The CAC may however refuse such regfistn without infringing on

any law
5.0 TUTOR MARKED ASSIGNMENTS

1. What are the legal requirement/qualification the formation of

partnerships?
2. Define a partnership underlther.
3. What are the major diéfeces between a partnership and an

Incorporate comypa
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UNIT 2:

1.0

2.0

3.0

3.1

TERMS OF PARTNERSHIP
INTRODUCTION

Partnership is a serious issue there is need trerébr parties thereto to

have an agreement to guide their affairs.

Partnership may be entered into orally, in writorgby special agreement

called deed of partnership.

It is however necessary to draw up a partnershed d@ at least have a

partnership agreement as a point of referencese ocadisputes.
OBJECTIVES
This lesson is to help the students :

To know the usual terms contained in a standarth@aship agreement or
deed.

MAIN CONTENTS
Terms of Partnership Agreement or Deed

(@) Parties. The agreement should contain thenfathes, address and

occupation of the partners

(b)  Nature and place of business. The place ohlegsishould be stated.
This will clearly state the head office and brawéftces if any. The

nature of business will also clearly be stated.

(c) Commencement date will also be stated for raecbhis will help in

determining the age of the partnership.
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e (d) Duration. The life span of the partnership dtidoe stated
clearly with precision as the time or the occureenf an event on
the occurrence of which the partnership shouldepminated. If no
time frame is stated, the partnership is deemeddoopen to
termination at any time upon the request of anythef partners.
Section 33 (a) & (b) of partnership Act of Lagodiaection 24 of

partnership Act of Kaduna state.
3.2 Capital of Partnership

The amount which each member contributes to thn@eship should be
stated. Where a partner contributes more capitah tbthers, provisions
should be made for the payment to him of interestthe capital before the
sharing of profit. The desirability of this prowsi is in the fact that unless so

stated partners do not share profits in propottdheir contribution.

In LYON V. KNOWLE (1863) 3 B&S 556,the court held that a business
arrangement between a theatre owner and the Hitiee theatre under which

the owner was to receive half the amount paid by the audience for their
seats was so unfair and clearly in favour of tleatile owner that it does not

raiseeven a prima Facipresumption of a partnership.

Capital does not mean only cash. It could be imfof property contributed
to the business, but whatever it is must be vainezhsh. Where premium is
payable, the time and method of payment shouldebiéed. A premium is
the price paid by anncoming partner in order to be admitted into the
partnership. It is a kindf feeand it is paid before the incoming partner is

formally admitted, or after his admission.

Where one partner has paid a premium to anothentaming into a partnership

for a fixed term and the partnership is dissolvetble the expiration of that
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term otherwise than by the death of a partner thertcmay order the
repayment of the premium or of such part thereoit dkinks just having
regard to the terms of the partnership agreemeshttarthe length of time

during which the partnership has continued, unless:

a. the dissolution is by the judgment of a coud @awholly or chiefly
due to the misconduct of the partner who paid teenpum; or
b. the partnership has been dissolved doy agreement containing no

provision for a return of any part of the premium.
3.3 TheFirm Name

The partners should agree as to the name theytiagintirm to answer. They
are quite free to take any name, so long as theenamot identical to an
already registered business name, or contraryetbvisions of s.662 the
Companies and Allied Matters Act. 1990.

() Bank Account. The partnership Bankers shouldstaeed. Those to

be signatories and how they are to sign shoulddieds

3.4 Arbitration

The agreement between the partners may also cartanbitration clause,
which means that in the event of a conflict thengens shall settle the issue
either by themselves or by involving other parfies without recourse to
the law courts. The reason for such a clause isithainjurious to the
interest of the partnership for the public to kntvwat it is involved in
litigation, even among its members. Customers mawicp and the

partnership may suffer irrecoverable losses asultre
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The use of a private arbitration panel ensureptbtection of all the rights
or parties involved and lead to an amicable se#l@nof disputes outside

the court.

3.5 Management

Partners should agree as to how the firm's busisessbe organised and
run. The partners may specify whether all or som¢he partners shall
manage the business and whether such managin@saire to spend part

or all of their time in the firm's ventures.

In the absence of such stipulations,s.26(e) ofkhduna Sate Edict for
example provides, that each partner is entitledpéaoticipate in the
management of the business. Where agreement sagtan who are to be
managing partners, there should also be an agréamen the duties they
are to perform and the extent of their powers. Téleguld also decide
whether the managing partners are to be entitled atoy

remuneration. This is because s.26(f) of the Kadstade Partnership
Edict for example disentittes managing partnersmfrgaking any

remuneration for acting in the partnership busirggse they share in th
partnership profit. A managing partner is therefaret entitled to

remuneration unless there is a special agreemagmess or implied, to that

effect.
3.6 Salary.

Unless expressly provided for, it is presumed ti@afpartner will draw a
salary except refund for out of pocket expenses strate in the

profits of the partnership.

3.7 Retirement
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Where the partnership is for a fixed term, thereusth be a provision for

retirement of partners, otherwise a partner cargtoe except as a result of
a subsequent agreement of all partners. But wiher@artnership is for an
indefinite duration and no provision is made fatiregnent a partner may

retire at will and this automatically dissolves tretnership.

It is essential for partners to agree as to whppéas upon the retirement of
a partner because retirement dissolves the pdnipe’s retiring

partner must give notice to all other partners.
3.8 Expulsion or suspension.

The conditions should be clearly stated to avaspute.Expulsion or
suspension cannot take place unless clearly providie The right
to fair hearing shall be observed. No majority loé tpartners can
expel any partner unless a power to do so has beeferred by
express agreement in writing between the partn@tsere can be no
implied agreement to expel a member. The agreemesit be express.
The provision is a check on all partners from udmglous means to
expel partners from the firm. In OZODO V. OKWUANIZO
(1961)5 ENRLR 29 the High Court of Enugu held that both at
common law and by the combined effect of Sectiot(8)2and 25 of
the 1890 partnership Act, no partner can be exduffem the
partnership by a decision of a majority of partnemdess the
partnership agreement specifically so provides, #uad all existing
members of the partnership must either take parmrirapprove, the

decision having had notice of it.

An expulsion must beona fideand made in the interest of the partnership.

Notice must be given to the partner to be expelgth an opportunity to
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reply. Where there is an equal or an even numbeadhers and there is a
deadlock in arriving at a decision affecting thesibhass, as held in
DONALDSON V. WILLIAMS(1833) 1 C&M 345, the statusuq will

remain.
3.9 Dissolution.
Generally partnership may be dissolved when
(1) the tenure of the partnership expires

(2) when the business of the partnership ceasés lmanned by

law

(3) when a partner dies or is bankrupt or beconfesnsound

mind, unless the partnership agreement says otberwi
(4) when a partner gives notice to terminagegartnership

(5) when a partners is unable to meet up with brgrébution to

the partnership etc.

3.10 New Partners

Partners may make provision agreeing to the adonssf new member
into the firm. Similarly, they may agree to makeopisions for the
child, personal representative or other nominee aofretiring or
deceased partner to be admitted into the partnerdhni all cases,
however, new members cannot be introduced withleatconsent of all

existing members. .
4.0 CONCLUSION

Partnership terms are better stated in writing.yTdre better preserved and

they are the point of reference in cases of dispute
166



The importance of the terms of a partnership ageegnes in the fact that
reference can always be made to it to determinendiere of the business,

including the rights and duties of the partners.

A partnership agreement is the result of the cangerof the aggregate
partners and the partners are quite at libertytimulate the rules which
regulate the business 'Which they have agreed tmerupon. However,
whatever rules they make must conform with the neatid partnership and

be within the scope of the law.

The concept of freedom of contract is that partie=ely contract and by the
same freedom the mutual rights and duties ohpest(whether ascertained
by agreement or defined by law) may be varied by tonsent of all

partners and such consent may be either expressefdiwed from a course

of dealing.

Consent is therefore the cornerstone of any paiftigerWithout it, however,
a fair inference from the conduct of the partnerthe course of dealing may
be drawn. It does not matter how a contract ofngaship is drawn, so long
as the intention of the partners is known. Howawvade, it is subject to
variation at the will of all the partners. The casé ENGLAND V.
CURLING(1884) 8 Beau 129, demonstrates the extefienibility of the
partnership business. In that case, the plaintitf awo of the defendants
agreed to become partners as ship agents for deveteen, and twenty one
years durations, and then duly signed the agreem#httheir initials. A
deedwasprepared to carry out the agreement, but was rexesruted and it

differed somewhat from the original agreement.

The parties carried on business for eleven yeads than they started

guarreling. The defendant, who appears to have ipetre wrong from the
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5.0

beginning, gave notice to dissolve the partnershijpree months. He retired
from the partnership and entered into another pestnp with other persons,
carrying on business with them on the premisesiaride name of the old
firm. The new firm opened letters addressed tmttdirm, and gave notice
of its dissolution to its correspondents. The pitiifiled an action for

specific performance and injunction against them.

The court granted the relief sought. However, Uoadgdale, MR had this

to say:

"With respect to a partnership agreement, it is
to be observed that all the parties being
competent to act as they please, they may
put an end to or vary it any moment; a
partnership agreement is therefore open to
variation front to day, and the terms of
such variation may not only be evidenced by
writing, but also by the conduct titlparties

in relation to the agreement and to their mode
of conducting their business. ( page 133 of

the report.)

The terms of the partnership agreement meansishal terms which the
court will be willing to recognise and order enfemtent in the absence of

express provisions stipulated by the parties.
TUTOR MARKED ASSIGNMENTS

1. List and discuss at least 5 terms that usuglpear in a partnership
deed.
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UNIT 3:

1.0

2.0

3.0

3.1

RELATIONSHIP BETWEEN PARTNERS AND THIRD PAR TIES
INTRODUCTION

The relationship between the partners and betweem tand third parties
determines the civil and criminal liability of teompany and the overall
success of the partnership. The relationship iegwd both by statute and

by the common law.
OBJECTIVES

This lesson is to help the students understand :

1. how the relationship between the partnersgaleted
2. how the relationship between the partners andl tparties is
regulated

MAIN CONTENTS
Relationship between the partners

The relationship between the partners is pringpa#gulated by the

partnership deed or agreement and the implied tefrtiee agreement.

However the general principles under the commondesvbased on utmost
good faith. The partnership itself is based on thest and friendship
between the partners. In the above regard, thlwiplg rules are

applicable under the common law.

(a) All partners are entitled to a share equally in ¢heital and profits of
the partnership and they share equally in the fos&the partnership.
(b) No partner is entitled to any interest before psadire declared.

(c) Every partner should take part in management op#rmership
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(d) No partner may introduce another person as pawtitbout the prior

consent of the others. This is because the patiipers founded on
mutual trust and confidence. The introduction afeav member must
therefore be viewed seriously by all the partnérs.incompetent and
dishonest partner may cause serious loss or enssaremt to the
partnership. Where however the partnership artmtegyreement allows
a person the right to introduce a new partnereiflbes so in the manner
(ify any provided in the partnership agreemente@ed] prior consent of
the other partners is not necessary as consesindse is implied.

In Byrne v. Reid (1902)2Ch. 735, the partnersk@pdibetween B. and
R. allowed B the power to introduce any of his simtg the partnership
on their retaining the age of 21 years. when on@’efons attained the
age of 21, B proposed to introduce him to the masimp. R. refused.
The court held that R. could not prevent B’s soonfrbecoming a

partner because the partnership deed operateccassent.

(e) Every partner is under obligation to render truecant and full

(f)

information on all things affecting the partnerstopther partners.
Every partner shall disclose and account for amefiederived by him
in the course of the business of the partnershtpowt the knowledge
or consent of the others. X., Y., and Z were madgnX without the
knowledge of Y and Z obtained for his own bendig tenewal of the
lease of the business premises. The premises Ieglortg the
partnership. It was held that X was duty boundiseldse and account
for the secret benefit derived from lease of thengaship property.
In another common law case, Bentley v. Graven (JE53Beav. 75,
B and C. were partners. C was asked to buy somdsgimo the firm.
C. without B’s knowledge sold his own goods to tfem at a

considerable profit without disclosing to B. thia¢ tgoods were his own.
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3.2

It was held that C must account to the firm for Heeret profit made
without disclosure. C. being a partner ought toehdisclosed to B that
he (Mr. C) was going to sell his own goods to thetmpership. The non
disclosure is capable of eroding the mutual trustl aonfidence
between the partners.

(9) A partner must not carry on a competing businessdigert the
partnership business, or use the partnership irgtom good will or
property for personal benefit not authorized byadtteers.

Relationship of partners with third Parties.

Every partner is the agent of the firm and hisnead for the purpose of the
business of the firm. The acts of every partner dies any act while carrying
on in the usual way, the business of the kindezhwn by the firm, binds the

firm and his partners unless :

(a) the partner so acting has no authority to actiferfirm in that matter; and
(b) the person with whom he is dealing either knowstkahas no authority or

does not know or believe him to be partner.

Subject to the limitation just mentioned, everytpar has implied authority
to bind the firm by:

(a) selling the goods of the firm;

(b) purchasing on the firm's behalf goods of the kingually
employed in the firm's business;

(c) receiving payment of the firm's debts and givingeipts for

them; and

(d) engaging servants for the partnership business.
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In trading firms a partner may further:

(e) accept, make and issue negotiable instrumentifirth's name;

() borrow money on the firm's credit and pledge thm'8 goods to effect that
purpose; and

(g) engage a solicitor in an action against the firmadrade deb(Tomlinson v.
Broadsmith (189610).B. 386).

It was held inHiggins v. Beauchamf1914)3 KB.1192, that a trading firm
is one which carries on the buying and selling obds, but it is thought
that this is only one example of a trading parthgrsand that it would
be too narrow to confine this concept to thosevdigs. In that case, B. and
M. carried on business in partnership as proprietadsraanagers of picture
houses. The partnership deed prohibited a panasr borrowng money on
behalf of the firm. M. borrowed money frorh it was Held thatthe firmwas
not liable for the debt, because it was not a iadirm, and M. had therefore

no implied authority to borrow on the firm's behalf

A partner may not, however, bind the firm by deedess he is expressly
authorised by deed, and he may not bind the firmabgubmission to
arbitration(Stead v. Salt (1825)Bing. 101).

The firm and all the partners are bound by anyralting to the firm's
business done in the firm's name, or in any othey showing an intention
to bind the firm, by any person authorised, whethgpartner or not. A
partner has not, however, implied authority to bthd other partners in
another business. D. & Co. were a partnershipigtorgsof D., T. and L. and
carrying on the business of produce dealers. D.the®nly active partner.
To cover the possibility of loss, D. asked M., flaintiff, whether M. was

prepared to buy a consignment of potatoes on ®&dAnna Schaaas a
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joint venturej.e.on the basis of sharing profits and loss, and dveed. M.
contended that the joint venture was itself a jpastmp between him and D. &
Co., and sued T. and L. for half his share in thafigs arising from that
venture. Held the contention of M. was correct and the ventures wa
concluded by D. for the partnership and could net donsidered as
"another" business; consequently, D. bound not bimhself but also T. and
L.: Mann v. D'Arcy and Others1968] 1 W.L.R. 893.

If a partner pledges the credit of the firm for argose apparently not
connected with the firm's ordinary business, tha s not bound unless he
was specially authorised by the other partners. paener himself is
personally liable, and his act may subsequentlydtdied by the firm.
Again, if it has been agreed between the partiaisany restrictions shall
be placed on the power of any of the partners nd bhe firm, no act done
in contravention of the agreement is binding on fima with respect to
persons having notice of the agreement . With m&sfpepersons having
no notice, the firm will be bound, notwithstanditige restriction, if the
act done is within the ordinary course of businafsthe firm (Mercantile
CreditCo. Ltd v. Garrod 11962 All E.R. 1103).

The firm is liable for torts or wrongs of each et if committed in the
ordinary course of the firms’ business or with @nghority of the other

partners .

A partner in a firm, whose business it was to aobtay legitimate means
information about the business contracts of cortgstibribed the clerk of a
rival to break his contract of service by betraylmg masters secrets. The
bribe came out of the firm's money, and the profiet into their assets.
Held, as the partner had done illegitimately that whickvas part of his
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business to do legitimately, the firms were lidiolehis act:Hamlyn v. Hous-
ton & Co.(1903)1 K.B. 81(SeealsoAllied Pharmaceutical Distributors Ltd v.
Walsh (991)21.R.18).

If a partner acting within the scope of his apparaanthority receives
the property of a third person and misappliesriif the firm in the course
of its business receives the property of a thing@e and, while it is in the
firm's custody, a partner misapplies it, in eackecthe firm is liable to
make good the loss. This is really a statementtadt are ordinary agency
principles. Thus if a partner, acting within theoge of his apparent
authority, becomes constructive trustee of propezteived, then equally

so will his fellow partners .

The UK Partnership Act 1890 provides that the ligbiof each partner
in respect of the firm's contracts is joint (sect®). The liability of partners
in respect of the firm's contracts is joint and ex@b. The liability of

partners in respect of the firm's torts is alsatjand several (section 12).

Examples—Aand B. are partnerX. sues A. on a contract of the firm and
recovers judgment against him, but the judgneninsatisfied owing td\.'s

lack of means. X. can sue B.

A. andB. are partnersX. suesA. on a wrong for which the firm is responsible
and recovers judgment which is unsatisfied. X. lmamg an action againg

for the unsatisfied balancéhis claim, because B.'s liability is joint and sale

The estate of a deceased partner is liable seyefaill the debts and
obligations of the firm so far as they remain uis$igd, but subject to the

prior payment of his separate debts.
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3.3 Liability of person by "holding out"

A person may be liable like a partner for the dedftghe firm although
he is not in fact a partner, if he by words spokenvritten or by conduct
represents himself or knowingly allows himself te kepresented as a
partner in the firm by the partners or any of thetis liability in such a
case is only to those persons who have, on the daisuch representation,
given credit to the firm (section 14 partnershipt A890,UK); he is not
liable, therefore, for the torts or wrongs of thenf, because such a
liability does not depend on giving credn.Beavan v. The National Bank
Ltd,(1906) 23 TLR 6%3B. carried on business as, M.W. & Co., and engaoy
M.W. as the manager of the businddsld, these facts amounted to a holding

out that M.W. was a partner.

A holding out which makes a person liable as angarto a third person,
does not necessarily establish that he and thempérsiding him out are,
in fact, partnerdanter sethough it provides some evidence tending to
point to a partnership Floydd Cheney (1970) Clb02.

When a partner dies and the partnership businessnsnued in the old
firm name, the continued use of that name or offteeased partner's name
as part of it does not of itself make his estaablé for any partnership
debts contracted after his death (section 14(2)pdinership Act,1890.

In Bagel v. Miller (1903) 12 KB 212, M. was a paatrina firm. The firm
ordered goods iM.'s lifetime, but delivery was not made until aftd.'s
death. HeldM.'s estate was not liable for the price in anoacfor goods sold

and delivered as there was no debtiduespecbf the goods in M.'s lifetime.
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3.3 CHANGE OF PARTNERS

When a person is admitted as a partner into animxifirm he does not
thereby become liable to the creditors of the fifon anything done
before he became partner (section 17(1)1890 patineAct, UK). The
new firm may take over the old firm's liabilitigsyt this of itself does not
give the creditors any right to sue the incomingrg. This right may be
acquired by novatiorwhich is an agreement, express or implied,
between the creditor, the new firm and the old foynwhich the original
contract between the creditor and the old firm iscldarged by the

acceptance of the liability of the new firm.

A partner who retires from the firm remains liabde the partnership debts
contracted while he was a partner. He may, howeéwedischarged from
liability by an agreement between himself, the rigm and the creditors,
and this agreement may either be an express obe oiferred from the

course of dealing (section 17, 1890 Act).

For the debts of the firm incurrexdter his retirement he is liable to persons
who (a) dealt with the firm before his retirementiaontinued dealing with
the firm under that understanding that he is stippartner, unless he has
given them notice that he is no longer a partner(b® had no previous
dealings with the firm, unless he has either gimetice of his retirement

or had advertised it in the gazette or newspap86 5390 Act

The estate of a partner who dies or becomes banksupot liable for

partnership debts contracted after the date ofdéegth or bankruptcy.
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3.4

4.0

5.0

A continuing guarantee given to a firm or to a thperson in respect
of the transactions of a firm is, in the absencagreement to the contrary,
revoked as to future transactions by any chang@enconstitution of the

firm (section 18 1890 Act).

Engaging servants for the firm.

A partner who while acting within the scope of l@pparent authority
receives property form a'®3party and misapplies it will bind the
partnership in liability to pay. So also a partméro misappropriates d%3

party’s property in the custody of the partnersii partner.

The above liability is possible because every @arin law is an agent of
the other. Section 7, Kaduna state partnership1@@i. (This law is the
same with the others operating in other part ofeNg. It is derived from

the UK partnership Act 1890 which was a statutgeeral application in

Nigeria.
CONCLUSION

Partnership business is based on trust. Peopleldshmt enter into
partnership with persons they do not trust as tasy likely to bring
misfortune to the other partners by creating litibd for them with %
parties. This is so because the law treats eadhguaas an agent of the

other.
TUTOR MARKED ASSIGNMENTS

1. All partners in a partnership are agents of eattler while acting
within the scope of the partnership business, dschis fact in the

light of partners liability towards each other.

2. Discuss the instances where a partndd dond the partnership firm
in liability to third parties.
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UNIT 4:

1.0

2.0

3.0

3.1

DISSOLUTION OF PARTNERSHIP
INTRODUCTION

Partnerships are business organizations whoseeegestis tied to that of
the existing partners. It does not have a separatedependent existence

like incorporated companies.

In view of the above therefore, a change in the bwship of the
partnership technically results in the dissolut@inthe partnership unless

otherwise stated in the partnership deed or agneeme
OBJECTIVES

To help the student understand the grounds armimstances under

which a partnership could be dissolved.
MAIN CONTENTS

Dissolution of Partnership.

Grounds for dissolution partnerships may be sunmadras follows:

(@)

(b)

A partnership may be dissolved by court ordeens the court is of the
view that it is just and equitable to do so. In Renidge Tobacco Co.
(1916) 2 Ch. 426, a limited partnership was woupdbacause of a dead
lock in the management. The two managing partneunsdcnot see eye to
eye and communicated only by notes through theetagr The court held
that it was just and equitable to wind up the pamhip since the

relationship between the partners had collapsed.

The court may also dissolve a partnership duiné mental incapacity of
one or more of the partners. However, court ordenat required if the

partners agree among themselves to continue.
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(€)

(d)

(€)

(e)

Where one of the partners is permanently inciégied it is a ground to

seek court order to dissolve the partnership.

When the business of the partnership can oalgdried on at a loss i.e.

where there is no possibility of making profits.

Where the acts of one of the partners becorbearable for the others it
could also be a ground for dissolution. The actsaopartner which
continues to embarrass the other partners and biynepeejudice the
credibility of the partnership could be a grounddasolution. This will be
correct only if the said acts affect or are capablmjuriously affecting the
business of the partnership. Examples includeuatsiin where a partner in
a firm of say legal practitioners is convicted obfessional misconduct or
criminal misappropriation of clients’ monies eta. where the partner is
caught in adulterous relationship in a highly maralreligious society or
environment. In Carmichael v. Evans (1904)1 Ch 486and E were
partners. C was convicted of dishonesty by frautiyetravelling on a
public train without a valid ticket. It was heldaththe conviction for
dishonesty was detrimental to the partnership lessinbeing that
partnership is built on mutual trust. No person ldowant to be in
partnership with a convict or dishonest personi@aerly where the said

acts are injurious to the partnership business.

Where a partner consistently or fulily breaches the partnership
agreement, such as making secret profits, divegamnership businesses,
or keeps erroneous accounts to conceal frauduleais chgainst the firm

etc.
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(f)

9
(h)

3.2

The court will not dissolve the partnership on gédigon of mere squabbles,
except if the squabbles result in serious breaatpaofidence such that the

partners can obvious not work together again.

The above ground could be a basis for court actmndissolve the
partnership or it could be dissolved amicably if poovided in the
agreement that any of the said grounds could taesi tior dissolution. The

party calling for the dissolution will give noti¢e the others.

Where the business of the partnership becom&snul or illegal or where
the business of the partnership can no longer bdedaon under a
partnership, then it has to be dissolved. In Nageunder the immigration
Act, business cannot be carried on with a foreigméess the business is an

incorporated company.
When one or more of the partners is declarednkrupt by a court of law.

When the period fixed for the duration of thartpership elapses or the

event occurs on the occurrence of which the pastmgmust be dissolved.

Application of Property on Dissolution

The properties of the partnership will be sold. Pneceeds will be added
to any money at hand. The debts and liabilitieshef partnership will be
settled first. The surplus will be divided among fartners or their estates

as agreed in the partnership deed or agreement.

Where the assets are not enough to settle thegpsinip debts, each partner

will contribute in the proportion of which they moally share profits.
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3.3 Consequences of Dissolution

The need to discuss the consequences that follewdisolution of a partnership
arises from the rights and obligations of the patrand those of third parties. The
rights and obligations of these parties do notraat@ally end with the termination of
the partnership. Some of the rights and obligatguissist until "winding up" of the

firm is completed.

In order to wind up the affairs of a partnershigttihas been dissolved, it is
imperative to pay debts, if any, first. Secondlyjsi essential that all questions
pertaining to accounts between the partners atledeand, thirdly, to divide the
surplus assets, if anybetween the partners in settled and agreed propsr

Wherethe assets cannot satisfy the debts of the pahiperthe partners are to
make up for the deficit by a proper contributioncamm themselves. Sometimes,
when disagreements occur in these matters, recauised to the court of law to
effect a proper winding up. To this effect, S. 4the Partnership Edict of Kaduna

State for example provides that:

On the dissolution of a partnership every parsentitied
as against the other partners in the firm, angbeatbons
claiming through them in respect of their intereats
partners, to have the partnership property applired
payment of the debtmndliabilities of the firm, and to have
the surplus assets after such payment applied/mgrd of
what may be due from them so partners to the fivdifer
that purpose any partner or his representative anaype
termination of the partnership apply to the causvind up

the business and affairs of the firm.
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This section deals extensively, in addition to otkections with the rights of
partners as to the application of partnership ptgpen dissolution of the firm.
It is suggested that the rights enumerated in &zl above are due not only to
the partners, alone, but also their assignees arsbpal representatives, and also,
that the rights amount to a lien, equitable or pessry and comparable with a

floating charge.

3.4 Distribution of Assets on Final Settlement of Accounts

Section 46 of the Partnership Edict, 1990 (Kadutade provides certairules to
be applied in distributing assets on a final setdat of accounts. The rules,
like most of the provisions of the Edict, are sgbf® any agreement between the

partners to the contrary. The rules are as follows:

0] Losses, including losses and deficiencies gfited, shall be paid first
taken out of profit, if the losses are not cleaithe, balance will be taken
out of capital, and lastly, the partners will haeeindividually contribute
in the proportion in which they are entitled to harofits to clear off the

losses..

(i)  The assets of the firm, including the sumaify contributed by the partners
to make up for the deficiencies of capital, shalldpplied in the following

manner and order:

a) in paying the debts and liabilities of the fiton persons who are

partners therein.

b) in paying to each partner rateably what is domfthe firm to him for

advances as distinguished from capital.
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C) in paying to each partner rateably what is damfthe firm to him in

respect of capital and

d) the ultimate residue, if any, shall be dividadong the partners in

the proportion in which profits are divisible.

Any of the provisions may however, be negativectbgtrary agreement between
the parties, express or implied. Where a partnerditvanced money by way of
loan to the firm, this must be paid to him firstdre settlement of accounts between
him and other partners in respect of their sharghm partnership property.
Similarly, where a partner owes the firm any debtchnnot claim his entitlement
until he has satisfied such debt.

In respect of creditors, dissolution does not vweligartners from unsatisfied
liabilities incurred before the dissolution.

After dissolution the authority of each partneibind the firm continues so far as
may be necessary to wind up the affairs of the fmd to complete unfinished
transaction at the time of the dissolution. Othent this, partners cease to be
agents of the firm and of the other partners. Atsothe dissolution of the firm or
the retirement of a partner, any member may pyttiotify the same and require the
other partner or partners to concur for that pugpimsall necessary and proper
acts, if any, which cannot be done without hishairtconcurrenceéds provided in

S. 48 of the Edict, third parties are still entitk® their claims after dissolution.
4.0 CONCLUSION

Partnership may be dissolved by seeking court oodeit may be dissolved
amicably. The grounds for court order are also greunds for amicable
dissolution. The choice is for the partners to magpending on the circumstances

of the case.
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5.0 Tutor Marked Assignment

1. Explain the circumstances when it would be ddédér to dissolve a

partnership if the partner concerned so wishes?

2. Discuss how partnership property is distted upon dissolution?
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