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What we’ll talk about 
• Assumptions 

– May the client assume the mortgage? 
• Special rules  

– HAMP 
– Freddie & Fannie 
– FHA 
– CFPB current and proposed rules 

• Litigation theories and case law update 
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Does your client own the home? 

 Deed 
George Smith (“grantor”), hereby conveys to 
Gerald Oster and Olivia Johnson, as joint 
tenants with right of survivorship (“grantees”), 
the property at: 
 
 All that tract or parcel of land lying and being in 
Land Lot 235, District 13, Lot B, as shown in 
the plat recorded at… 

Deed 
George Smith (“grantor”), hereby conveys to 
Gerald and Olivia Johnson, as Husband and 
Wife (“grantees”), the property at: 
 
 All that tract or parcel of land lying and being… 
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Does your client own the home? 
• Your client is a joint tenant on a right of 

survivorship deed 
• Your client inherited through a will or 

through intestate law and has completed 
any required probate process 

• Your client is the remaining beneficiary of 
an inter vivos trust 

• Your client was awarded the home in a 
divorce decree or property settlement 
agreement 
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Right to Information: CFPB Reg 
• 12 CFR 1024.38(b)(1)(vi) 
“A servicer shall maintain policies and 
procedures… reasonably designed to…  
(iv) Upon notification of the death of a borrower, 
promptly identify and facilitate communication 
with the successor in interest of the deceased 
borrower with respect to the property secured 
by the deceased borrower’s mortgage loan.” 
• This section of RESPA not privately 

enforceable… but send a Notice of Error!  
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CFPB Reg and Bulletin 
• CFPB Bulletin 2013-12 (Oct. 15, 2013) explains 

how servicers can comply with the Reg: 
• Servicers must let successors in interest know 

what documents they need to provide for 
communication & assumption 

• These docs must be reasonable 
• Servicers must let successors in interest know 

what their options are 
• Servicers must develop policies for suspending 

foreclosure and processing assumption and loan 
modifications simultaneously 
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What’s an assumption? 

• Subjects client to personal liability on the 
note 

• Gives clients all rights of a borrower 
• Does not relieve original homeowner of 

personal liability unless creditor agrees 
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Starting Point:  The Client gets to decide  
whether or not to assume the mortgage 

• Not the servicer; not the mortgagee 
• Olson v. Etheride, 686 N.E.2d 563 (Ill. 1997) (contracting 

parties can modify who has primary responsibility for 
payment of a debt, without reference to the wishes of the 
creditor of that debt) 

• Andrews v. Holloway, 140 Ga. App. 622, 623 (1976) 
(under Georgia law, mortgages are freely assignable and 
assumable and “the lack of consent is immaterial.”) 

• Restatement 2nd of Contracts § 323 Comment a (“The 
assent of the obligor is not ordinarily necessary to make 
an assignment valid.”) 

• See generally  Restatement 3rd of Property (Mortgages), 
§§ 5.1, 5.2 (transfers with and without assumption of 
liability) 
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State contract law: mortgages are 
freely assumable unless: 

 
•  Contract for personal services 
•  Against public policy 
•  Restriction in the contract 
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Due-on-Sale Clauses 

• Permit the mortgagee to cancel the mortgage 
contract and call the loan if the property is 
transferred 

• This is the method creditors use to restrict a 
transferee’s right to assume the loan 
– See  Restatement 3rd of Property, §§ 5.1, 5.2 

• No due-on-sale clause = no right to foreclose 
when the property is transferred 
– Coffing v. Taylor, 16 Ill. 457 (1855) 
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Example 

“If all or any part of the Property or any 
interest in the Property is sold or 
transferred (or if Borrower is not a natural 
person and a beneficial interest in 
Borrower is sold or transferred) without 
Lender’s prior written consent, Lender may 
require immediate payment in full of all 
sums secured by the Security Instrument.”  
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Garn-St Germain Depository 
Institutions Act 

• Garn-St. Germain Depository Institutions Act at 12 
U.S.C. § 1701j-3 et seq (1982) 

• Pre-empts state laws that formerly protected 
homeowners against bank’s oppressive use of due-on-
sale clauses: 

“Notwithstanding any provision of the 
constitution or laws (including the judicial 
decisions) of any State to the contrary, a lender 
may … enter into or enforce a contract 
containing a due-on-sale clause with respect 
to a real property loan.” 
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Silver Lining: Exceptions to Garn 
 

• A due-on-sale clause cannot be enforced 
when an interest in real property is 
transferred: 
 Via devise, descent, or operation of law upon the 

death of a joint tenant or TBE 
 To a relative resulting from death of borrower 
 To a spouse or child of the borrower 
 To a spouse pursuant to a divorce decree or 

separation agreement 
 And others.  See 12 USC § 1701j-3(d); 12 CFR § 

191.5(b)(1).  
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The Loan is “Assumable” 

• See legislative history of Garn 
• Congress repeatedly referred to loans with 

enforceable DOS clauses as “not 
assumable” and to loans without 
enforceable DOS clauses as “assumable.” 
– See S. REP. NO. 97-536, at 25 (1982), as reprinted in 1982 

U.S.C.C.A.N. 3054, 3074–79. 

• You can’t use a due-on-sale clause to 
refuse to honor an assumption that is in 
one of the protected classes 
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Helpful Language in the Note 
and/or Mortgage 

• “Any person who takes over these 
obligations. . . is also obligated to keep all of 
the promises made under the Note.”  

• “The covenants and agreements of this 
Security Instrument shall bind and benefit the 
successors and assigns of Lender and 
Borrower, subject to the provisions of 
paragraph 17.”  

• Read the note and security deed with a 
highlighter! 
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How Do You Get An Assumption? 
• No necessary formal words 

– “Any words indicating the transferee’s intent to undertake 
personal liability for the obligation will suffice.”  Carpenter 
v. United States, 69 Fed. Cl. 718, 725 (U.S. Claims 2006)  

– Restatement 3rd of Property, Mortgages, 5.1 
• Signing a loan modification can show assumption 

– Chicago Assets Co. v. Watrous, 262 Ill.App. 254 (1st Dist. 
1931) 

• Best if you can point to a specific communication saying “I 
hereby assume and promise to pay this debt.”  
– Brush v. Wells Fargo Bank, N.A., 911 F.Supp.2d 445, 459-

462 (S.D. Tex. 2013)   
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LOAN MOD PROGRAM RULES 
FOR SUCCESSORS  

17 



Which Rules Apply? 
• FHA insured (HUD mortgagee letters) 

– FHA loan # on monthly statements and on the 
mortgage 

• Fannie Mae owned (Fannie Servicing Guide) 
– https://knowyouroptions.com/loanlookup 

• Freddie Mac owned (Freddie Servicing Guide) 
– https://ww3.freddiemac.com/loanlookup/  

• HAMP participating servicer (Treasury’s MHA 
Handbook) 
• https://www.makinghomeaffordable.gov/get-

answers/Pages/get-answers-how-contact-mortgage-
company.aspx 
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HAMP Rules 
• Non-borrowers who inherit or are awarded sole title 

following a death or divorce may apply for a HAMP mod; 
“servicers should collect an initial package from the non-
borrower who now owns the property” and evaluate it “as 
if he or she was the borrower.” (MHA Handbook, Ch II, 
Sec. 8.8) 

• Simultaneous assumption and modification IF 
“applicable law” and “investor guidelines” permit 
assumption (8.8) 

• Surviving homeowner remains eligible for new TPP, even 
if gets booted out of an existing TPP; servicer must stay 
foreclosure for non-borrower while assumption process 
chugs forward (8.9.2) 
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Fannie Mae 
• References “exempt” transactions—basically the 

Garn-St Germain exceptions 
• Requires communication with new owners in 

exempt transactions 
• Loan mod requests for new owners in exempt 

transactions have to be evaluated as if they came 
from borrowers (for all available options) 

• See Fannie Mae Lender Letter LL-2013-04, and 
Fannie Mae Servicing Guide Announcement SVC-
2013-17; Fannie Guide D1-4.1-02 
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Freddie Mac 
• Provides for simultaneous modification 

(HAMP or Standard Mod) and assumptions 
after a transfer of ownership covered under 
Sec. 8406 (Garn-exempt transfers) 
– Sec. 9207.2 in the Freddie Mac Guide 
– Freddie Mac Bulletin 2013-3 (Feb. 15, 2013) 

• Potential issues: 
– Previously divorce was not clearly covered; this is 

no longer an issue!  
– Language not entirely clear that assumption can’t 

involve credit screening, but simultaneous 
modification and assumption suggests that 
successor would only need to qualify for the mod 
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FHA rules 
New Servicing Handbook, released June 24, 2015: 
Non-Borrowers who Acquired Title through an Exempted Transfer 
   The Mortgagee may consider for Home Retention Options a non-
borrower wo acquires title to a Property… if the mortgage is not 
due and payable pursuant to the Garn-St. Germain Act, and the 
non-borrower: 
• Will occupy the home as a Principal Residence 
• Submits to a credit review 
• Meets financial criteria for loss mitigation assistance; and 
• Is willing to assume personal liability for the mortgage in 

accordance with the agreed loss mitigation terms 
Handbook Section III. A. 2. j. ii (B) (4), page 544  
See also Wells Fargo Bank v. Curley, 13-CV-7333, Franklin County 
Court of Common Pleas (Feb. 10, 2015) (heir is a “mortgagor”). 
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CFPB Regs 

• Tell the servicer in writing that your client is 
the successor owner of the home 

• Request information about the loan and 
available loss mitigation options 

• Cite 12 CFR § 1024.38(b)(1)(vi); CFPB 
Bulletin 2013-12 (Oct. 15, 2013) 

(Proposed rules are much more detailed and 
include private right of action, but not yet final.) 

 



Servicer Noncompliance 
• Send a Notice of Error under RESPA, 12 CFR 

§ 1024.35.   
– Set up a private right of action for servicer’s failure 

to correct the error 
– Actual damages, costs, attorney’s fees 
– Statutory damages if pattern and practice 

• Tell the CFPB! 
– Send an email to: CFPB_servicingrules@cfpb.gov. 
– File a complaint: www.consumerfinance.gov  

• HAMP Solutions Center or GSE escalation 
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Can your client bring a claim  
under RESPA? 

Did client sign the mortgage/deed of trust?  
• “Borrower” is not defined in RESPA and Reg. X 
• “Borrower” is defined in the Uniform Security Instrument in the 

definition section as follows: 
(B) “Borrower” is 
__________________________________________________________. 
Borrower is the grantor under this Security Instrument. 

• The signature line in the Security Instrument refers to the 
person signing as the “borrower.”  

• Paragraph 1 of the Security Instrument obligates the 
borrower/grantor to make payments under the note 

• Paragraph 13 states borrower/grantor who does not also sign 
note is not personally obligated to make payments, but a 
default still results in the loss of the grantor’s property interest.  

 



Can your client bring a claim  
under RESPA? 

• Washington v. Am. Home Loans, 2011 WL 11651320, 
at *2 (C.D. Cal. Nov. 12, 2011) (signatory of deed of 
trust has standing to bring a RESPA claim) 

• Barzelis v. Flagstar Bank, F.S.B., 784 F.3d 971, 977  
(5th Cir. 2015) (spouse not obligated on the promissory 
note, by virtue of the state’s community property laws, 
could pursue a RESPA claim) 

• Richard v. Wells Fargo Bank, 418 S.W.3d 468 (Mo. Ct. 
App. 2013) (finding that deed of trust clearly and 
unambiguously identified spouse who signed deed of 
trust, but not note, as “Borrower”). 
 



Frank v. JP Morgan Chase 

• 3:15-cv-5811 (N.D. Cal. May 31, 2016) 
• Husband and wife owned property by the 

entireties; both signed Deed of Trust, but 
only H signed note.  

• After H passed away, wife attempted to 
assume and modify; Chase refused to 
communicate with her re the loan 

• W sent a NOE and RFI 
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Frank v. JPMorgan Chase 

• Court held that Plaintiff could bring a claim 
under RESPA as a signatory of the Deed 
of Trust, not the note (survey of cases) 

• Plaintiff stated a plausible claim for relief 
under RESPA based on Chase’s failure to 
provide a sufficient response 

• Unfair practices UCL claim survives 
• Negligence claim survives-  duty of care 
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Can your client bring a claim 
under RESPA? 

• Has client assumed the note?  
– See Brush v. Wells Fargo Bank, N.A., 911 

F.Supp.2d 445 (S.D. Tex. 2012) (explaining 
contractual right to assume a mortgage) 

• Is client the representative of the estate?  
– See Kralovic v. JP Morgan Chase Bank, N.A., 

2015 WL 252315 (N.D. Ohio Jan. 20, 2015); 
Wilson v. Bank of America, 48 F.Supp.3d 787 
(E.D. Pa. Sept. 24, 2014). 
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Can your client bring a claim 
under RESPA? 

• See 3.1.4.1a in Foreclosures and Mortgage Servicing manual 
• Cooper v. Fay Servicing, LLC, 115 F. Supp. 3d 900, 909 (S.D. 

Ohio 2015) (RESPA not applicable to spouse who did not sign 
note or loan modification application) 

• Negative cases: 
– Leblow v. BAC Home Loans Servicing, L.P., 2013 WL 2317726 

(W.D.N.C. May 28, 2013); Singh v. Wells Fargo Bank, 2011 WL 
2118889 (E.D. Cal. May 27, 2011); Wilson v. JPMorgan Chase 
Bank, 2010 WL 2574032 (E.D. Cal. June 25, 2010); Sharp v. 
Deutsche Bank Nat. Trust Co., 2015 WL 4771291, at *6 (D.N.H. 
Aug. 11, 2015)  
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Possible Legal Claims 
– Breach of contract 
– Breach of duty of good faith and fair dealing 
– Promissory estoppel 
– Negligence 
– UDAP (but exception for regulated areas?) 
– FDCPA 
– RESPA – failure to respond to NOE 
– Court’s equitable powers 
– Lack of good faith in settlement 

conferences/mediation program 
– State-specific laws 
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Discrimination Claims 

• FHA and ECOA 
• Protected class: 

– Women? 
– Elderly? 

• Disparate impact vs. disparate treatment 
• Getting data 
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Good case law 
• Brush v. Wells Fargo Bank, N.A., 911 F.Supp.2d 

445, 459-462 (S.D. Tex. 2013) (successor had 
the right to assume the mortgage, and had in 
fact assumed by signing loan mod agreement)  

• McGarvey v. JPMorgan Chase Bank, N.A., 2013 
WL 5597148 (E.D. Cal. Oct. 11, 2013) (allowing 
claims for negligence and unfair and deceptive 
practices to proceed where mortgage servicer 
led successor to believe she would be approved 
for a loan modification) 

• Wilson v. BOA, 2014 WL 4744555 (E.D. Pa. 
2014) (RESPA, UDAP, breach of contract TPP) 
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Servicer-specific Info 
• Citi took forever to implement the rules requiring mod + 

assumption for successors.  Just recently got it set up. 
Be sure that your client is compensated for the cost 
(accrued interest) of any delay. 

• At last check, Chase  
– Had a bizarre, two-phase review process for successors, and 
– only reviewed successors for proprietary mods w/o a trial plan 

b/c it takes the position that it can’t collect trial plan payments 
from non-borrowers. (Fannie has waived TPP; Problem for 
Freddie and FHA loans) 

• Nationstar seems to have little to no infrastructure to 
address the successor situation. 

• Wells periodically refuses to speak with third parties 
authorized by a successor. 

• Note re: successors and Hardest Hit Fund programs 



The Bankruptcy Option 
 

• Basic principle in bankruptcy that a “claim” includes a 
debt secured by the debtor’s home, even if debtor has 
no personal liability on the note. 

• Non-borrowers that are protected under GSG must be 
allowed to de-accelerate the note and cure arrearage in 
a chaper 13 plan.   
– See In Re Jordan, 199 B.R. 68 (Bankr. S.D. Fla. 1996); In Re 

Curinton, 300 B.R. 78 (M.D. Fla 2003); Citicorp Mortg. v. Lumpkin, 
144 B.R. 240 (Bankr. D. Conn. 1992); In Re Alexander, 20 Fla. L. 
Weekly Fed. B 463 (Bankr. N.D. Fla. 2007); see also Johnson v. 
Home State Bank, 501 U.S. 78 (1991). 

• Servicer required by bankruptcy court to engage with GSG-
protected debtor in bankruptcy loss mitigation procedures, even 
though bankruptcy debtor was not on the note and mortgage.  In 
Re Smith, 469 B.R. 198 (Bankr. S.D. N.Y. 2012). 
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