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MEMORANDUM OF AGREEMENT BETWEEN 

THE FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION  

AND THE UNITED STATES DEPARTMENT OF THE ARMY 

 

I. GENERAL 

A. Purpose and Authority 

(1) Section 404 of the Clean Water Act (CWA), 33 U.S.C. § 1344, authorizes 

the Secretary of the Army, acting through the Chief of Engineers, to regulate the discharge of 

dredged or fill material into waters of the United States. The South Atlantic Division of the 

United States Army Corps of Engineers (Corps), acting through the Jacksonville District, 

currently administers the Section 404 program in the State of Florida.   

(2) Section 404(g) of the CWA, 33 U.S.C. § 1344(g), authorizes states, with 

approval from the United States Environmental Protection Agency (EPA), to assume authority to 

administer Section 404 of the CWA over certain waters of the United States. The EPA has 

promulgated regulations at 40 C.F.R. Part 233 outlining, among other things, its requirements for 

approving a state program.   

(3) The State of Florida (State) is submitting its program for the assumption of 

the Section 404 program in compliance with the above-cited authorities. This Memorandum of 

Agreement (hereinafter “Agreement”) between the State and the Corps fulfills the requirements 

of 40 C.F.R. § 233.14. 

(4) The Florida Department of Environmental Protection (DEP), pursuant to 

Part IV of Chapter 373, Florida Statutes, is authorized to issue permits for regulated activities 

conducted in State regulated waters, including the discharge of dredged and fill material. The 

Secretary of DEP is given the authority to issue permits pursuant to Part IV of Chapter 373, 

Florida Statutes, and is the State official charged with administering the State 404 Program when 

assumed in accordance with 40 C.F.R. Part 233. 

B. Effective Date and Revisions 

(1) This Agreement shall be executed by DEP and the Corps and shall take 

effect at the time of EPA approval of the State 404 Program, which shall be the effective date 

published in the Federal Register.   

(2) DEP and the Corps agree to maintain a high level of cooperation and 

coordination and to work in partnership to assure successful and effective implementation of 

Section 404 of the CWA.   

(3) This Agreement, and procedures established in conformance with it, shall 

be reviewed periodically, or at least once every twelve months, by DEP and the Corps. Either 



***DRAFT DELIBERATIVE. DO NOT RELEASE UNDER FOIA. NOTHING CONTAINED HEREIN 

SHALL BE CONSTRUED AS CREATING ANY RIGHTS OR BINDING EITHER PARTY*** 

party may request in writing an amendment or modification to the Agreement. Amendments and 

modifications shall be in writing and shall be effective upon the signature of both parties and 

approval by EPA.  

(4) This Agreement, and any amendments and modifications thereto, shall 

remain in effect until the State 404 Program authorization is modified in a manner that would 

affect this Agreement or is withdrawn by EPA pursuant to 40 C.F.R. § 233.53(b) or is voluntarily 

transferred by DEP to the Corps according to the criteria and procedures established in 40 C.F.R. 

§ 233.53(a). 

(5) In the event DEP proposes to transfer all or part of the State 404 Program 

to another State agency in accordance with 40 C.F.R. § 233.16, a new Memorandum of 

Agreement between the Corps and that State agency will be required.   

II. WATERS TO BE RETAINED 

TBD.  

III. JOINT COORDINATION PROCEDURES 

A. DEP and the Corps agree that when an application is received by either party, the 

application will be screened to determine if the proposed activity will occur within Corps 

retained waters, as identified in section III, above. The Corps will provide a retained-waters GIS 

layer to DEP. When a proposed activity falls within the GIS layer, DEP will forward the 

application to the Corps for a jurisdictional determination and advise the applicant to contact the 

Corps. Likewise, when a proposed activity falls outside the retained waters as shown in the GIS 

layer, the Corps will forward the application to DEP and advise the applicant to contact DEP.   

B. For applications where both the Corps and DEP have Section 404 permitting 

authority due to the presence of both retained and assumable waters, the Corps will process the 

application for the retained waters and DEP will process the application for the assumed waters 

using the retained-waters GIS layer. DEP and the Corps may pursue joint public noticing or joint 

processing for such projects.   

C. In accordance with Section 10 of the Rivers and Harbors Act (RHA), the Corps 

has regulatory jurisdiction over all obstructions and alterations of navigable waters of the United 

States, the construction of any structures in or over navigable waters of the United States, and 

any work affecting the course, location, condition, or capacity of navigable waters of the United 

States as defined in 33 C.F.R. Part 329. This includes permit authority under Section 10 of the 

RHA for those waters based solely on historic use (Section 10 historic waters) (Attachment X). 

While the Corps retains Section 10 authority over Section 10 historic waters, upon the effective 

date of this Agreement, the State assumes responsibility for Section 404 authority over Section 

10 historic waters, and discharges of dredged or fill material in Section 10 historic waters will 

require a permit from the Corps and DEP.  
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D. In areas where DEP has Section 404 permitting authority and the Corps has 

Section 10 permitting authority, DEP and the Corps agree to establish procedures to inform the 

public and maximize coordination as practicable. Within five days of receipt of an application 

under the State 404 Program for work in Section 10 historic waters, DEP agrees to provide the 

Corps a copy of the application. Additional coordination procedures between the Corps and DEP 

may include pre-application meetings, field visits, mitigation coordination, and enforcement and 

compliance coordination.   

IV. EXISTING PERMITS AND PENDING PERMIT APPLICATIONS 

A. Individual Permits 

(1) The time limit for completing work authorized under a Department of the 

Army individual permit issued prior to the date of assumption for regulated activities in 

assumable waters (e.g., construction or placement of fill) will remain the expiration date stated in 

the permit instrument. In the event work is not completed by the expiration date, requests for 

authorization of uncompleted work shall be made to DEP for evaluation under the State 404 

Program after the date of assumption.  

(2) Requests for modifications of unexpired permits within assumed waters 

shall be made to the Corps after the date of assumption. The Corps shall review the request to 

determine whether the modification is likely to result in a significant increase in scope, in which 

case the Corps shall transfer the application to DEP for evaluation under the State 404 Program. 

General and special conditions of Department of the Army permits are effective indefinitely and 

any request to modify special conditions shall be made to the Corps.   

B. General Permits  

The time limit for completing the work under a Department of the Army general permit 

verified prior to the date of assumption for regulated activities in assumable waters will remain 

the expiration date stated in the permit and regulation. Requests for modifications of work 

verified under a general permit prior to expiration and after the date of assumption shall be made 

to DEP for evaluation under the State 404 Program. Work authorized by general permits verified 

prior to the date of State assumption in assumable waters shall remain in effect for the purposes 

of Section 404 after State assumption. These verifications shall continue to be effective for the 

original duration established by the Corps to include twelve months after expiration if work has 

commenced or is under contract to commence. After assumption, activities previously subject to 

a general permit and occurring within waters assumed by the State shall require a permit under 

the State 404 Program.   

C. Records Transfer 

Upon notification of program approval from EPA, the Corps will transfer to DEP any 

pending Section 404 program permit application files within the area of State assumed waters 

including requests for mitigation banks and in lieu fee programs where the mitigation bank, in 
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lieu fee project, or service area includes State assumed waters. Upon request by DEP, the Corps 

will provide copies of any permits for purposes of issuing new permits. Transfer methods shall 

be mutually agreed upon by DEP and the Corps.  

V. REVIEW OF APPLICATIONS FOR STATE PROGRAM PERMITS  

A. RHA Projects 

The Corps reserves the right to review applications for permits to be issued under the 

State 404 Program for projects which may substantially impair the anchorage and navigation of 

navigable waters of the United States as defined by the RHA and the Corps’ RHA implementing 

regulations at 33 C.F.R. Part 329, and projects involving discharges which could have an impact 

upon existing or proposed Corps projects.  

B. Federal Projects 

In accordance with Section 14 of the RHA (33 U.S.C. Part 408) (Section 408), the Corps 

has the authority to review requests for modification of Federal projects by non-Federal interests. 

Within five days of receipt, DEP agrees to provide the Corps a copy of all applications for 

activities that would modify, alter, or build upon an existing Federal project. Existing Federal 

projects are identified in Attachment X, which will be updated as necessary. Within five days of 

receipt from DEP, the Corps will notify DEP if the Corps’ permission is required pursuant to 

Section 408, in which case the State agrees to either delay any final actions until Section 408 

permission is granted or include a special condition in the permit requiring Section 408 

permission prior to construction.  

C.  Emergency Permits 

In accordance with 40 C.F.R. § 233.22(d), DEP shall contact the Corps to solicit 

comments pertaining to issuance of an emergency permit as soon as possible after the emergency 

permit is requested, but no later than the day of issuance of the emergency permit. 

VI. COORDINATION OF MITIGATION BANKING 

A. Interagency Review Team 

DEP and the Corps agree that mitigation banking projects and in lieu fee programs, 

including service areas, wholly or partially within State assumed waters, shall be subject to 

review by an Interagency Review Team (IRT), consistent with the 404(b)(1) Guidelines, Subpart 

J. The IRT for such projects shall be co-chaired by DEP, or its delegate, and the Corps. EPA may 

participate on the IRT at EPA’s discretion. 

B. Corps Approval of Mitigation Banks Authorized under State 404 Program 
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The Corps may sign a mitigation bank or in-lieu fee program instrument approved under 

the State 404 Program to indicate that the Corps approves the use of the mitigation bank or in-

lieu fee program to provide compensatory mitigation, as appropriate, for federally-issued Section 

404 permits.  

VII. ENFORCEMENT 

A. After the date of State assumption, the Corps will continue to perform compliance 

on all permits, mitigation banks, and in lieu fee projects / programs issued and approved prior to 

the date of State assumption. 

B.  The Corps will not be responsible for enforcing against unauthorized discharges 

of dredged and fill material in violation of the CWA which occur in waters assumed by the State 

after the effective date of this Agreement.  

C. The Corps will retain those ongoing enforcement actions (unauthorized activities 

and noncompliance with permitted activities) in waters assumed by the State for violations which 

occurred and have not been resolved prior to the effective date of this Agreement. If there is an 

unusual circumstance concerning a violation, the parties to this Agreement may discuss the 

Corps transferring the case to DEP to pursue resolution of a violation. For those instances where 

the Corps resolves the enforcement action in assumed waters after the date of State assumption, 

the Corps will provide DEP a copy of the consent decree or settlement agreement. DEP will be 

responsible for issuing any after-the-fact permit, or any modification of an existing permit with a 

significant increase in scope for discharges in assumed waters for those cases retained and 

resolved by the Corps.   

VIII. COMMUNICATION BETWEEN PARTIES 

A. Communication and record sharing between the parties of this Agreement may be 

accomplished through electronic means.  

B. Following execution of this Agreement, DEP and the Corps will meet to discuss 

issues related to State assumption. Such meetings will be held on a biweekly basis during the 

first six months of State assumption in order for the Corps and DEP to ensure effective 

coordination for those projects involving assumable and retained waters, pending actions 

transferred to the state, ongoing enforcement actions, and requests for modifications of permits. 
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IX. SIGNATURES 

 

Florida Department of Environmental Protection 

 

Date: _________________________   By: ________________________________ 

Department of the Army 

 

Date: _________________________   By: ________________________________ 
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ATTACHMENT (to be referenced in waters to be retained section) 
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