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Beginning the Tax Return
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Tax Preparation Starts with Filing 
Status Questions

Married taxpayers can choose one of three 
filing status choices. The first two are 
allowed regardless of living  arrangements.

(1) Married filing jointly
(2) Married filing                                             

separately
(3) Head of household
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Married Filing Jointly

• Joint and several liability for all information 
on the tax return

• Allows IRS to pursue one or both 
taxpayers for any tax debt connected with 
that tax return

• Allows IRS to offset entire refund to pay a 
spouse’s liabilities, even where only one 
spouse owes the liability (e.g., child 
support, student loans, other federal debt)
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Why Taxpayers File a Joint Return
• Many taxpayers believe that you must file a joint tax 

return if you are married.  
– They are not aware of the married filing separate filing 

status or do not qualify for head of household filing status.

• They cannot claim the Earned Income Tax Credit if they 
file a “married filing separate” tax return.

• Up to 85% of their Social Security benefits can be taxable 
if they file a “married filing separate” tax return.
– None of their Social Security benefits may be taxable if they 

file a joint return.

• They do not qualify for certain tax deductions, such as 
the student loan interest deduction or dependent care 
credit, if they file a “married filing separate” tax return.
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Married Filing Separately

• Segregates spousal income

• Limits liability to the 

individual filing the tax 

return

• Prohibits taxpayer from claiming the 

earned income tax credit, student loan 
interest deduction, etc.
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Head of Household

• Allows higher standard deduction than married 
filing separately

• Permits taxpayer to claim the earned income tax 
credit

• Defined at IRC Sec. 2(b) and 7703(b): 
� Taxpayer’s home has to be principal place of 

abode for his/her dependents;

� Taxpayer has to have provided more than half of 
the support for the household; and,
� Support  includes rent, mortgage, utilities, repairs, 

insurance, food consumed on the premises and other 
household expenses;

� Taxpayer has to be “not married” which 
means lived separate and apart from spouse 
for the last six months of the year.
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Changing Your Filing status 

• If original return was filed married filing 
jointly, taxpayer has until April 15 of the 
year the return was due (i.e. until 4/15/10 
for tax year 2009) to file a separate return.

• If original return was married filing 
separately, taxpayer has until three years 
from when the return was due to change 
filing status (but see limitations at IRC Sec. 
6013(a)(2).
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Questions to Consider Regarding 

Choice of Filing Status

1. Is spouse secretive about financial information?

2. Do you have access to family bank account(s)?

3. Do you know how much your spouse earns?

4. Is your spouse physically or psychologically 
abusive?

5. Is your spouse self-employed?

6. If so, does s/he keep poor records?

7. Does your spouse control financial 
decisions for the family?

8. Does your spouse owe prior tax debts?

9. Is your spouse current in filing his/her returns?
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Claiming the Kids
Dependency Exemption  
(IRC Sec. 152)

�The presumption is that the children live with the custodial 
parent.

� New for 2009!  If the child’s parents are eligible to claim the 
child but choose not to, no one else can claim the child as a 
qualifying child unless that person’s adjusted gross income 
(AGI) is more than the highest AGI of either parent.

1.The children have to be related by blood or law to the taxpayer 
(Relationship Test).

� See exception for placement by an authorized placement 
agency such as the Department of Children’s Services.

2.New for 2009! The taxpayer must be older than the child 
unless the child is permanently and totally disabled.
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Claiming the Kids
Dependency Exemption  
(IRC Sec. 152)

3. The children have to have resided with the taxpayer for 
more than one-half of the year (this time does not have to be 
consecutive) (Residence Test).

� See exceptions for birth, death or kidnapping

4. The children must be younger than age 19 at the close of 
the calendar year, or a full-time student who is younger than 
age 24 at the close of the calendar year, or any age if 
permanently and totally disabled (standard is akin to Social 
Security Disability/SSI standard) (Age Test).
5. The child must not have provided more than one half of 
his/her own support during the year (Support Test).
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Releasing the Dependency 
Exemption (IRC Sec. 152(e); 
Treas. Reg. 1.152-4).
• The custodial parent has to release the dependency 

exemption unequivocally to the non-custodial parent
• The IRS will not determine custody, allocate the exemption, 

or decide if the non-custodial parent has “paid enough” child 
support

• The regulations specify the content and form of the release 
at 1.152-4(e); the IRS form is 8332.

• Importantly, the new regulations do not allow 
the release if the taxpayer attaches a court
order, divorce decree, or separation order.
� If the divorce decree or separation agreement 

went into effect after 1984 and before 2009, the 
noncustodial parent can still attach relevant pages of the 
decree or agreement  but must include the signature 
page. 12
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Revocation of Release of Claim to 
an Exemption

• For 2009 and subsequent years, new rules allow 
the custodial parent to revoke release of claim to 
exemption previously filed on Form 8332 or similar 
form.

• Custodial parent must make a reasonable effort to 
provide noncustodial parent with written notice
in the calendar year prior to the tax year in which 
the revocation is to take effect (notice in 2009 for 
2010).

• Revocation form must be attached to tax return.
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Practice Tips

• It is never a good idea to have the taxpayer 

sign the second part of IRS Form 8332 giving  

the other parent the right to claim the child in 

future years.

• Try to avoid joint custody orders allocating 

that the child lives with each parent for 

exactly one half of the year.
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Child Tax Credit (IRC Sec. 24)

• The child tax credit is the conjoined twin of the 
dependency exemption

• It may be claimed by the taxpayer claiming the 
dependency exemption even where the 
dependency exemption has been released to 
the non-custodial parent

• Taxpayer can file “married filing separate”
• Child must be under age 17 
• Can be refundable for taxpayers who

earn more than $3,000
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Earned Income Tax Credit 
(IRC Sec. 32)

• This is a refundable tax credit 

based on income, filing status 

and number of dependents

• Unlike the dependency exemption, the earned 
income tax credit is not transferable

• Taxpayer cannot file “married filing separate”

• Taxpayer can claim up to three children so long 
as they meet the age, relationship and residence 
rules – new for 2009!
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Signing the Return

� Return must be signed/authorized by 
taxpayer(s) whose name appears at the 
top of the return
� Rule applies for electronic returns

� Taxpayer may dispute the 
signing/authorization of the return by filing 
own return, even if the taxpayer had $0 
income for that tax year
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Racing to File the Return

• Arises where one parent files claiming the 
child(ren) before the other parent

• Generally prevents the second parent from 
filing electronically; may trigger an audit of one 
or both taxpayers

• Parent who is unable to file electronically should file 
by mailing tax return to appropriate IRS campus 
(filing addresses are found at the where to file section 
on www.irs.gov)
� Always get proof of mailing!
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Claims by Both Parents

• If both parents claim the children for the dependent 
exemption and earned income tax credit, tie-
breaker rules apply (IRC Sec. 152(c)(4)(B)), and 
credit is allowed to parent with whom the child 
resided the longest during the year,

• If the child resided with both parents an equal 
amount of time, then the earned income tax credit 
goes to the parent with the highest adjusted gross 
income (form 1040 line 37).
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Possible Strategies for 

Abused Spouses

• Explore filing status

• Discuss timing of when to file return

• If ex continues to file joint returns using battered 
spouse’s SSN, file a police report of stolen identity 
against ex with local police, and then file a stolen 
identity report with the IRS ID Theft Line requesting 
an identity theft indicator on the taxpayer’s SSN

• Taxpayer should consider filing a return by the due 
date even if she has no filing requirement as a way 
to distance herself from spouse’s tax return
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Possible Strategies for Abused 

Spouses

• If the ex is filing fraudulent returns and is evading 
taxes,  tell your client to file an informant report with 
the IRS and be eligible for a cash award of the taxes 
collected.

• Include a paragraph in the divorce decree or 
incorporated marital dissolution agreement stating
– that your client is not aware of any omitted income or 

overstated deductions on the jointly filed tax returns

– that your client believed any taxes due on a joint return 
would be paid by the adverse spouse

– that the adverse spouse will be liable for 
any tax liabilities or balances due from 
jointly filed returns.
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Possible Strategies 

for Abused Spouses

• File an IRS Form 8822  (www.irs.gov) listing a reliable 
mailing address for your client. This will allow your 
client to get notices of any IRS audits of a joint return 
after the couple separated or divorced.

• If the adverse spouse does not pay a 
tax liability in full immediately after 
the divorce decree is approved or 
your client gets notice of a tax due 
from a jointly filed return, consider 
filing for Innocent Spouse Relief.

• If your client lost prior year tax refunds because the 
spouse owed child support, student loan or federal 
income tax debts prior to the marriage or from 
separate returns, consider filing an Injured Spouse 
Claim.
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No Joint Return 

Duress: Treas. Reg. § 1.6013-4(d)

“Return signed under duress. If an individual 

asserts and establishes that he or she signed a 

return under duress, the return is not a joint 

return. The individual who signed such return 

under duress is not jointly and severally liable for 

the tax shown on the return or any deficiency in 

tax with respect to the return. * * * ”
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What Constitutes Duress?

Brown v. Comm’r, 51 T.C. 116, 119 (1968), the 
taxpayer must show 

(1) that the taxpayer was unable to resist the 
demands of the taxpayer’s spouse to sign the           
joint return and 

(2) that the taxpayer would not have signed the 
joint return absent the constraint that the 
taxpayer’s spouse applied to the taxpayer’s 
will
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Stanley v. Comm’r, 81 T.C. 634, 638 (1983)

“* * *[T]he special bond between a mother 
and her children can be even more 
important to a mother than her 
physical safety. We believe 
petitioner's testimony that the threat 
of separation from her children 
induced her, against her will, to do 
what George told her to do and we 
find on these facts that this 
constituted duress.”
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No Joint Return: Forged Signature – IRM 

25.15.7.11.15.3 (July 17, 2009)

• If client alleges forgery, look for a statement from the 
client addressing the forgery issue. * * *

• Compare the signature on the return or assessment 
document with the actual signature .* * * 

• The burden of proof is on the taxpayer to prove 
forgery and no intent to file file a joint 
return. * * *

• If the return was forged or IRS unable 
to determine and there was no 
"tacit consent", IRS will reassign the 

case to the Financial Specialist.  
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No Joint Return – No Signature

Heim v. Comm’r, 27 T.C. 270, 273 (1956), aff’d, 251 F.2d 44 
(8th Cir. 1958)

Tacit consent to file a joint return may be found where the 
spouse implicitly consented to the filing of a joint return.  
Indicia of tacit consent:

• Lack of reason for a refusal
to file a joint return;

• The absence of objections by 
of the non-signing spouse;

• The delivery of tax data to the 
husband for the purpose of 
making the tax return; and, 

• The apparent advantage in filing 
a joint return.  
Caution!!! Push to file a return                                
presents a greater burden.
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Relief from a 

Joint and Several Liability

• If the adverse spouse failed to pay the tax 

liability in full and you believe it is unfair for 

the IRS to hold your client responsible for the 

joint tax debt, consider filing for relief from a 

joint and several liability, also known as 

Innocent Spouse Relief.
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How to Request Relief

• Must complete IRS Form 8857 or 

statement with information similar to 

8857.

–Victims of domestic violence should 

write “Potential Domestic 

Abuse Case” at top of 

Form 8857.
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Notice of Determination
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Three Types of Relief

A Comparison

6015 (b)

Innocent Spouse 

Relief

6015 (c)

Separation of 

Liability

6015 (f)

Equitable Relief

Provides relief only to 

taxpayers who meet 

specific requirements.

Provides relief only to 

taxpayers who are 

divorced, legally 

separated or who have 

been living apart for 12 

months.

Provides equitable relief 

when relief is not 

available under 6015(b) 

or (c).

Understatement Understatement Understatement or 

Underpayment

Refunds No refunds Refunds



Understatement v. Underpayment

• Understatement (aka deficiency) defined as 

amount of tax owed as determined by IRS that 

is different than amount of tax owed as 

reported on the tax return.  26 U.S.C. §

6211(a).  

• Underpayment includes an unpaid balance 

due on the return. 



I.R.C. § 6015(b) – Expanded

Innocent Spouse Relief

I.R.C. § 6015(b) –eligible for relief for an 

understatement of tax attributable to 

erroneous items of the spouse with whom 

the requesting spouse (RS) filed the return 

if the RS did not know, or have reason to 

know of the understatement and it would 

be inequitable to hold the RS liable. 
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I.R.C. § 6015(c) – Separation of Liability 

(understatement)

A RS may elect to allocate a deficiency if the RS 

is no longer married to, is legally separated 

from, or is no longer living with, the other 

spouse filing the joint return.
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I.R.C. § 6015(f) – Equitable Relief 

(understatement or underpayment)

If the RS does not qualify for relief under 
section 6015(b) or (c), the IRS may grant relief 
from any unpaid tax or any deficiency if it is 
inequitable to hold the RS liable. 

IRS considers factors listed in Revenue 
Procedure 2003-61. No single factor is 
determinative. IRS can consider both 
enumerated and non-enumerated factors. IRS 
must weigh all factors
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Equitable Relief 6015 (f) 

• IRS will consider

– Marital status

– Economic hardship

– Knowledge or reason to know

– Legal obligation

– Significant benefit

– Compliance with tax law

– Abuse 

– Mental or physical health
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IRC 6015(f) – Two Year 

SOL No Longer Applies

• Lantz v. Comm’r, 132 T.C. No. 8  
(2009).  

– Tax Court holding: Reg. 1.6015-5(b)(1) invalid 
interpretation of 6015(f). Requirement that 
taxpayer request equitable innocent spouse relief 
within two years of date from when IRS first 
directed collection activity towards requesting 
spouse is no longer valid.

• An appeal is pending  in the seventh circuit court of 
appeals.
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Notice CC-2009-012 (April 2009)

• IRS will raise the issue during litigation noting the 

IRS’s disagreement with the holding in Lantz.  
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IRM 25.15.3.4.5 (Mar. 21, 2008)

Prohibited Collection Actions

“ * * * [T]he Service has made a business 

decision not to offset refunds while a[n 

innocent spouse] claim is pending.”
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Injured Spouse Claim

• If the IRS kept your client’s tax refund or the 

client received a Department of Treasury 

Notice advising of a future offset, consider 

whether your client would qualify for an 

Injured Spouse Claim.
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Injured Spouse Claim

• Request an Injured Spouse Claim , also known 

as an Injured Spouse Allocation, through IRS 

form 8379.

• There is no statue of limitations for requesting 

an Injured Spouse Claim or Injured Spouse 

Allocation assuming your client timely filed 

their tax return.
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Injured Spouse Claim

• To qualify for an Injured Spouse Claim or Injured 
Spouse Allocation
1. Your client must have filed a joint return or plan to 

file a joint return with their spouse.

2. Your client does not owe the debt (child support 
arrearage, student loan, state tax debt, IRS debt).

3. Your client earned some of the income shown on 
the joint return.

4. Your client paid part of the taxes shown on the joint 
return through

• Federal income tax withholdings or

• Refundable tax credits (Earned Income Tax Credit, 
Child Tax Credit, Making Work Pay Tax Credit, 
American Opportunity Tax Credit, First Time 
Homebuyer Tax Credit, etc.).
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Disclosure Rules: Can a Non-
Signatory to the Return Obtain 
Information from that Return?

• The answer is no! 
• IRC Section 6103 requires all tax return 

information be kept confidential.
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Exceptions to the 
Non-Disclosure Rule

� Individuals or entities                                
specifically designated                               by by   
by the taxpayer

� State tax departments
� State and local law enforcement agencies
� Death of taxpayer
� Co-signatory on the tax return
� To a guardian of the taxpayer if the taxpayer is 

legally incompetent
� Bankruptcy trustee
� Congressional committees
� The President
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Authorizing Disclosure – At the 
Administrative Level

• The IRS requires explicit authorization from the 
taxpayer
� Authorization can be verbal where the taxpayer 

and the party to whom disclosure is made are on 
the telephone together

� Written authorization is provided on a form 
designated by the IRS: Forms 2848, 8821 or 4506 
(available on the IRS website at www.irs.gov) 
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Designating What 
Can Be Disclosed
• To a signatory on the return:

� Signatories to the return 
can receive only the                                 
information that was                                  
contained on the return 
and amended return s/he signed

� Signatories will also receive subsequent 
correspondence from the IRS if the IRS pursues 
the signatories for collection or other action

� The IRS will not disclose any information to the co-
signatory that is contained on an individual’s 
account, such as wage and income information 
and address changes
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Designating What Can Be 
Disclosed

• To a signatory on the return:
� The IRS policy manual (Internal Revenue Manual) 

provides that  updated location and contact 
information shall not be provided to a co-signor. 
IRM 11.3.2.4.1.8.A.

� The signatory is allowed 
to request information 
regarding collection 
action and payment 
made by a co-signor
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Designating What Can Be 
Disclosed

• To an authorized individual:
� IRS Forms 2848, 8821 and 4506 allow a taxpayer 

to designate the type and extent of information 
s/he permits the IRS to disclose to the individual 
s/he authorizes.
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IRS Communications

• Problem: the IRS sends notices 
pertaining to one spouse to the 
representative of the other, 
perhaps disclosing financial 
information, or the spouse’s 
location, name change, or 
telephone number. 

• Explanation:  The CAF database 
which contains all submitted POAs  
are “loaded” by reference to the 
primary taxpayer’s account. 

• The IRS is aware of, and is seeking 
to correct, this problem.  It is hoped 
that a solution was implemented in 
January 2010. 

• Practice tip: request that IRS 
remove the POA for the non-
primary taxpayer from the primary 
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Disclosure with 

Innocent Spouse Cases

• IRS denies innocent spouse relief to many 
taxpayers who may be eligible for relief.  

• IRS Form 8857 contains language that could 
dissuade victims of domestic violence from 
filing for innocent spouse relief.

• IRS Notices contain language that could 
dissuade victims of 
domestic violence from 
requesting innocent spouse
relief.
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Contact letter from IRS

“By law, the IRS must contact the person who was your 
spouse for the year(s) you want relief and allow that 
person to participate. There are no exceptions, even 
for victims of spousal abuse. Your personal 
information (such as your current name, address, 
and employer) will be protected. However, if you 
petition the Tax Court, your personal information 
may be released. If you are a victim 
of spousal abuse and you fear for 
your safety, you many want to 
withdraw your request. If you don't 
withdraw your request, we will 
continue processing it.”

54



Revoking Disclosure

• Either the taxpayer or the authorized party may revoke 
the disclosure authorization by using the method by 
which authorization was initially provided (verbally or 
in writing).
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Penalties for 
Unauthorized Disclosure
• IRC Section 7213 provides the  

unauthorized disclosure will subject 
the discloser to felony prosecution 
punishable by a fine of up to $5,000 and/or 
imprisonment of up to five years.

• If the disclosure is made by a US government 
employee, the penalty may also include termination 
from employment .

• IRC Section 7431 provides that if the unauthorized 
disclosure is made by a US government employee, 
the taxpayer may bring an action for civil damages for 
the greater of $1,000 for each act or the sum of actual 
damages plus punitive damages (if gross negligence).
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Disclosure at the Tax Court Level

� All pleadings filed with the United States Tax Court 
are public record and open to public inspection.

� As a practical matter, the pleadings are filed in 
Washington, D.C., the location of the Tax 
Court. A person would need to travel to 
Washington, D.C. to review the records.
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Disclosure at the Tax Court Level

� The Tax Court has a website where the docket 
is available for public inspection, but pleadings 
can only be downloaded with authorization 
codes provided by the Court to the parties. 
• Although the docket lists the petitioner’s 

name, it does not list the address.
• Caution! When filing the Tax Court Petition, 

the taxpayer must select a city for their Tax 
Court trial. Selection of a city could allow an 
abuser to find a domestic violence victim
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Do the courts in which you 

practice offer address shielding to 

litigants?

If so, please send this information to Erika A. 

Sussman at erika.csaj@gmail.com. 
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Tax Court Rule 325. 

Intervening Spouse.

• Tax Court Rule 325, Notice of Filing of Petition and 
Right of Intervention, requires the IRS to notify 
other spouse of a claim for innocent spouse relief.

• IRS does not reveal the petitioner’s address in the 
notice, but when the notices are also filed with the 
court, the other spouse could see the address on 
the certificate of service.  

• Once the non-requesting spouse intervenes, the 
IRS no longer separates the address information, 
because that spouse is at that point a party.
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Tax Court Rule 27.  Privacy Protection 

for Filings Made with the Court.

(d) Protective Orders: For good cause, the Court 

may by order in a case:

• (1) Require redaction of additional 

information; or

• (2) issue a protective order as provided by 

Rule 103(a).
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Tax Court Rule 27.  Privacy Protection 

for Filings Made with the Court.

• After discussions with domestic violence advocates, low 
income taxpayer representatives wrote to the National 
Taxpayer Advocate asking  her to support an initiative that  
the Tax Court redact address information from Tax Court 
pleadings.

• On December 14 and 15, 2009, Low Income Taxpayer Clinic 
advocates met with members of the United States Tax Court 
and asked that the Court include a form motion in their pro se 

packet for filing a Tax Court case  that would ask the Court to 
redact their address information under Tax Court Rule 27.
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Tax Court Rule 103.  Protective Orders

• Authorized Orders: Upon motion by a party or 
any other affected person, and for good cause 
shown, the Court may make any order which 
justice requires to protect a party or other 
person from annoyance, embarrassment, 
oppression, or undue burden or expense, 
including but not limited to one or more of the following: * * *

• (5) That the method or procedure be conducted with no one 
present except persons designated by the Court.

• (6) That a deposition or other written materials, after being 
sealed, be opened only by order of the Court.
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What to Include in Motion for 

Protective Order

• Restraining order, no contact order

• Details of the most recent incident of physical 

or sexual violence, threats of violence or 

stalking

• History of abuse

• Substance abuse concerns

• Try to be specific and detailed 

64



Intake Questions for Domestic Violence 

Advocates

1. Did you file a tax return this year? If so, did 
you receive your refund?

2. What filing status did you use (single, 
married filing joint, married filing separate, 
head of household)?

3. Did you file for the earned income tax credit?

4. Has  the IRS ever frozen or kept your tax 
refund?

5. Have you received any notices from the IRS 
that you or your spouse owe money?
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Tax cases move at a 
glacial speed; be 

patient and 
persistent!
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Thank you for participating!
To learn more about the

Consumer Rights for Domestic Violence Survivors Initiative

contact: 

QuickTime™ and a
TIFF (Uncompressed) decompressor

are needed to see this picture.

7 Winthrop Square

Boston, MA 02110

(617) 542 8010

www.ConsumerLaw.org

or


