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FINAL DETERMINATION   

 

IN THE MATTER OF        :  

    :  

WALLACE MCKELVEY AND       : 

PENNLIVE AND THE PATRIOT-NEWS,   :       

Requester         :  

    :   

v.           :  Docket No.: AP 2017-1443 

    :  

PENNSYLVANIA DEPARTMENT     : 

OF HEALTH,         : 

Respondent         : 

          : 

and          : 

          : 

MISSION PENNSYLVANIA, LLC,     : 

KW VENTURES HOLDING, LLC,     : 

CRESCO YELTRAH, LLC,      : 

SMPD MANUFACTURING, LLC/SMPB     :  

RETAIL, LLC, and TERRAPIN      : 

INVESTMENT FUND 1, LLC,      : 

Direct Interest Participants          : 

           

INTRODUCTION 

 

Wallace McKelvey, a reporter for PennLive and The Patriot-News (collectively the 

“Requester”), submitted a request (“Request”) to the Pennsylvania Department of Health 

(“Department”) pursuant to the Right-to-Know Law (“RTKL”), 65 P.S. §§ 67.101 et seq., seeking 

applications for medical marijuana grower/processor and dispensary permits.  The Department 

partially denied the Request, directing the Requester to redacted copies of applications posted on 
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the Department’s website.  The Requester appealed to the Office of Open Records (“OOR”).  For 

the reasons set forth in this Final Determination, the appeal is granted in part and denied in part, 

and the Department is required to take further action as directed. 

FACTUAL BACKGROUND 

 On May 12, 2017, the Request was filed, seeking “[a]ll applications submitted for medical 

marijuana grower/processor and dispensary permits.”  On May 18, 2017, the Department invoked 

a thirty-day extension of time to respond.  See 65 P.S. § 67.902(b).  On June 19, 2017, the 

Requester agreed to provide the Department additional time to respond to the Request.1  See 65 

P.S. § 67.902(b)(2).   

On July 10, 2017, the Department partially denied the Request, referring the Requester to 

the Department’s website for redacted copies of “all the complete grower/processor (GP) 

applications, and the complete applications for the twenty-seven applicants who were awarded 

dispensary permits.”  See 65 P.S. § 67.704.  Regarding the redactions, the Department argued that: 

Individual home addresses, direct phone numbers, driver’s license information, 

dates of birth, passport information, Social Security Numbers, Federal Employer 

Identification Numbers (FEINs), personal identification numbers (PIN), bank 

account information, tax information, credit card numbers, and email addresses 

were redacted pursuant to 65 P.S. §§ 67.708(b)(1)(ii) and (b)(6)(i)….  This 

information is also exempt from access pursuant to the privacy protections of the 

4th Amendment of the United States Constitution and Art. 1, § 8 of the Pennsylvania 

Constitution, and is therefore excluded from the definition of a “public record.” … 

 

To the extent that [the Request] identifies records that constitute or reveal a trade 

secret or confidential proprietary information, or financial records relating to the 

third party, [the Request] is denied.  See 65 P.S. §§ 67.707(b); 67.708(b)(11); and 

67.305(a)(2). 

 

Records that, if disclosed, would create a reasonable risk of endangering the safety 

or security of a building; expose or create a vulnerability within critical systems, 

i.e. building plans or infrastructure records; or jeopardize computer security, have 

also been redacted.  See 65 P.S. §§ 67.708(b)(3), (b)(3)(iii), and (b)(4). 

 

                                                 
1 The Department requested a further extension from the Requester, which was denied on July 6, 2017. 
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Regarding the remaining dispensary applications, [the Request] is denied at this 

time.  As we discussed, the applications are voluminous and the Department is in 

the process of posting the non-confidential portions of all applications on the 

Department’s website.  The Department tried, unsuccessfully, to secure additional 

time to finish processing the documents you requested.  The Department intends to 

post the remaining applications in the near future…. 

 

On July 26, 2017, the Requester appealed to the OOR, challenging the partial denial and 

stating grounds for disclosure.2  In the appeal, the Requester limited the appeal “to the partial 

denials of grower/processor applications for Cresco Yeltrah, LLC (“Cresco”) and Terrapin 

Investment Fund 1, LLC (“Terrapin”), and dispensary applications for Cresco, KW Ventures 

Holdings, LLC (“KW Ventures”), Mission Pennsylvania II, LLC (“Mission”) and SMPB Retail, 

LLC (“Harvest”).3  Additionally, the Requester argued that the OOR should conduct an in camera 

review of the records and require the Department to submit a privilege log identifying the reasons 

why the redacted material is exempt from disclosure; further, the Requester argued that the OOR 

should conduct a hearing “to allow Requester to confront any evidence submitted by [the 

Department] or third party participants.”  The OOR invited both parties to supplement the record 

and directed the Department to notify any third parties of their ability to participate in the appeal.  

See 65 P.S. § 67.1101(c).  On August 2, 2017, the Department notified the applicants implicated 

in the appeal. 

On August 7, 2017, the Department submitted a position statement, explaining that it was 

unable to completely respond to the Request due to the volume of records involved; however, the 

Department further explained that it has since posted all responsive applications, with redactions, 

to the Department’s website.  In addition, the Department provided corrected copies of certain 

                                                 
2 The Requester subsequently provided the OOR with additional time to issue a final determination in this matter.  See 

65 P.S. § 67.1101(b)(1).  On December 7, 2017, the Requester provided an additional extension of time for the OOR 

to issue its final determination. 
3 SMPD Manufacturing, LLC and SMPB Retail, LLC requested to participate in this appeal; on appeal, counsel 

explained that these entities are now collectively referred to as Harvest.  
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applications that were “improperly redacted” by the Department.  Regarding the redactions to the 

applications, the Department argued that it properly made these redactions.  Specifically, the 

Department explained that it “started with applicant-redacted applications, added Department 

redactions if necessary, and posted the redacted applications on its public website because 

‘agencies are not permitted to waive a third party’s interest in protecting their records.’”  See Pa. 

Dep’t of Educ. v. Bagwell, 131 A.3d 638, 650 (Pa. Commw. Ct. 2015).  However, the Department 

argued that “the applicant must defend any redaction not made by the Department.”  In support of 

the redactions, the Department provided the affidavit, made under penalty of perjury, of John 

Collins, Director of the Office of Medical Marijuana. 

On August 7, 2017, the Requester responded to the Department’s submission, challenging 

Director Collins’ affidavit and arguing that the Department has not met its burden of supporting 

the redactions.  On August 25, 2017, the Requester made an additional submission, addressing 

redactions made by the applicants and referring to information regarding the applicants that is 

publicly available online. 

On the same day, the Department objected to the Requester’s submission, noting that it 

was made after the record for submissions had closed.  However, in order to fully develop the 

record in this matter, the Requester’s August 25, 2017 submission was accepted into the record, 

and the Department was provided an opportunity to submit a response.  See 65 P.S. § 

67.1102(a)(2); 65 P.S. § 67.1102(b)(3). 

On September 11, 2017, the OOR issued an Opinion and Order staying the matter, attached 

here as Exhibit A.  In this Opinion and Order, the OOR found that the Department did not conduct 

a good faith effort to determine if the redacted information is not subject to public access, 65 P.S. 

§ 67.901, and due to the amount of records at issue, stayed the appeal so that the Department could 
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conduct a good faith review of the unredacted applications.  See Pa. State Sys. of Higher Educ. v. 

Ass’n of State College & Univ. Faculties, 142 A.3d 1023, 1031-32 (Pa. Commw. Ct. 2016).  The 

OOR also directed the Department to provide an estimate of time for review of the unredacted 

applications, along with the basis for that estimate.  On September 25, 2017, the Requester filed a 

petition for reconsideration of the OOR’s Opinion and Order.  On October 5, 2017, this petition 

for reconsideration was denied.   

On September 26, 2017, the Department submitted an affidavit providing the basis for its 

estimate of time.4 On October 5, 2017, after consideration of the Department’s estimate of time, 

the OOR granted the Department until November 20, 2017 “to conduct its review of the records 

at issue in this appeal and issue a revised response including an exemption log explaining any 

bases for denial.”   

On November 9, 2017, the Department submitted its revised response.  In a cover letter to 

its response, the Department explains that it “lifted clearly improper redactions, whether made by 

the Applicant or the Department” and “maintained Applicant redactions that were proper and 

appropriately cited” or “were clearly exempt under another subsection.”  The Department further 

explained that it “maintained redactions where the Applicant asserted confidential proprietary, 

trade secret or personal safety and security exemptions, as the Department is unable to stand in the 

shoes of the individual or entity claiming such exemptions.”  The Department also submitted legal 

argument regarding the redactions it made; exemption logs identifying those redactions and 

verified by the attestations of Lisa Keefer, the Department’s Open Records Officer, who attests 

that she “reviewed each of the records withheld” and that “the description[s] of each redaction … 

                                                 
4 On September 20, 2017, the Department provided an affidavit on this issue; however, at the direction of the OOR, 

and after the Requester provided some clarification, the Department submitted an updated affidavit. 
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are true and correct”; and submissions and exemption logs submitted by the applicants to the 

Department, outlining redactions they made to their applications.   

On December 5, 2017, the Requester submitted a reply to the Department’s revised 

response.  Although it initially sought an in camera review, the Requester now argued that “[t]he 

OOR must put an end to the inexcusable delays and enter a final determination directing [the 

Department] to disclose unredacted Applications” because “[t]he denial of timely access to 

Applications will result in the medical marijuana industry establishing a permanent footprint in 

Pennsylvania in the absence of public oversight prescribed by the General Assembly.”  Similarly, 

the Requester objected to the OOR permitting the applicants to make additional submissions. 

There are six applications at issue in this appeal: two grower/processor applications (GP-

4002-17, submitted by Terrapin; and GP-5015-17, submitted by Cresco) and four dispensary 

applications (D-1050-17, submitted by Harvest; D-2006-17, submitted by Mission; D-3025-17, 

submitted by KW Ventures; and D-5016-17, submitted by Cresco).  Each of the applicants has 

requested to participate as a direct interest participant pursuant to 65 P.S. § 67.1101(c), as follows: 

- On August 3, 2017, Mission requested to participate. 

- On August 10, 2017, Terrapin requested to participate.   

- On August 10, 2017, Cresco requested to participate and submitted a position 

statement and affidavit.   

- On August 17, 2017, Harvest requested to participate; on October 20, 2017, it 

submitted a position statement, along with exemption logs.   

- On November 1, 2017, KW Ventures requested to participate. 

 

On December 6, 2017, the OOR granted the requests to participate and provided the 

applicants until December 13, 2017 “to submit any additional evidence deemed necessary” beyond 

what the applicants had already submitted. 

On December 6, 2017, Cresco resubmitted submissions it previously submitted to the 

OOR.  On December 11, 2017, Mission made a submission, “requesting additional redactions.”  
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On December 13, 2017, Terrapin submitted legal argument and four affidavits in support of its 

position.  Finally, on December 20, 2017, the Requester submitted a response to Terrapin and 

Mission’s submissions.5  Neither Harvest nor KW Ventures made additional submissions.   

On January 9, 2018, Mission made an additional submission; however, because this 

submission was untimely and unsworn, it was not accepted into the record by the OOR.  See 65 

P.S. § 67.1102(a)(2); 65 P.S. § 67.1102(b)(3). 

LEGAL ANALYSIS 

 “The objective of the Right to Know Law ... is to empower citizens by affording them 

access to information concerning the activities of their government.” SWB Yankees L.L.C. v. 

Wintermantel, 45 A.3d 1029, 1041 (Pa. 2012).  Further, this important open-government law is 

“designed to promote access to official government information in order to prohibit secrets, 

scrutinize the actions of public officials and make public officials accountable for their 

actions.”  Bowling v. Office of Open Records, 990 A.2d 813, 824 (Pa. Commw. Ct. 2010), aff’d 75 

A.3d 453 (Pa. 2013).   

 The OOR is authorized to hear appeals for all Commonwealth and local agencies.  See 65 

P.S. § 67.503(a).  An appeals officer is required “to review all information filed relating to the 

request.”  65 P.S. § 67.1102(a)(2).  An appeals officer may conduct a hearing to resolve an appeal.  

The decision to hold a hearing is discretionary and non-appealable.  Id.  The law also states that 

an appeals officer may admit into evidence testimony, evidence and documents that the appeals 

officer believes to be reasonably probative and relevant to an issue in dispute.  Id.  The OOR did 

not conduct an in camera review or hold a hearing in this matter; however, for the reasons set forth 

                                                 
5 The Requester requested an opportunity to respond to any submissions made by applicants, and this request was 

granted by the OOR.   
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in this Final Determination, the OOR has the requisite information and evidence before it to 

properly adjudicate the matter.  

The Department is a Commonwealth agency subject to the RTKL that is required to 

disclose public records.  65 P.S. § 67.301.  Records in possession of a Commonwealth agency are 

presumed public unless exempt under the RTKL or other law or protected by a privilege, judicial 

order or decree.  See 65 P.S. § 67.305.  Upon receipt of a request, an agency is required to assess 

whether a record requested is within its possession, custody or control and respond within five 

business days.  65 P.S. § 67.901.  An agency bears the burden of proving the applicability of any 

cited exemptions.  See 65 P.S. § 67.708(b).   

Section 708 of the RTKL places the burden of proof on the public body to demonstrate that 

a record is exempt.  In pertinent part, Section 708(a) states: “(1) The burden of proving that a 

record of a Commonwealth agency or local agency is exempt from public access shall be on the 

Commonwealth agency or local agency receiving a request by a preponderance of the 

evidence.”  65 P.S. § 67.708(a).  Preponderance of the evidence has been defined as “such proof 

as leads the fact-finder … to find that the existence of a contested fact is more probable than its 

nonexistence.”  Pa. State Troopers Ass’n v. Scolforo, 18 A.3d 435, 439 (Pa. Commw. Ct. 2011) 

(quoting Pa. Dep’t of Transp. v. Agric. Lands Condemnation Approval Bd., 5 A.3d 821, 827 (Pa. 

Commw. Ct. 2010)).   

1. The permit applications may be redacted under the RTKL 

Under the Medical Marijuana Act (“Act”), 35 P.S. §§ 10231.101 et seq., medical marijuana 

organizations are “authorized to receive a permit to … grow, process or dispense medical 

marijuana.”  35 P.S. § 10231.601; see also 35 P.S. § 10231.103 (defining “medical marijuana 

organization” as “[a] dispensary or a grower/processor”).  Application for these permits “shall be 

in a form and manner prescribed by the [D]epartment and shall include” certain statutorily 
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mandated information, along with “[a]ny other information the [D]epartment may require.”  See 

35 P.S. § 10231.602; see also 28 Pa. Code § 1141.29(b).   

Regarding public access to permit applications, the Act states that “[a]pplications for 

permits submitted by medical marijuana organizations” are “public records and shall be subject to 

the [RTKL].”  35 P.S. § 10231.302.  The Department’s regulations elaborate, explaining that 

applications are public records subject to disclosure under the RTKL, “except to the extent that the 

application contains any of the information listed in subsection (b).”  28 Pa. Code § 1141.22(a)(1).  

Subsection (b) states that “[t]he following information is considered confidential, is not subject to 

the [RTKL] and will not otherwise be released to a person pursuant to court order: 

(8) Other information regarding a … medical marijuana organization not listed in 

subsection (a) that falls within an exception to the [RTKL], or is otherwise 

considered to be confidential proprietary information by other law. 

 

(9) Information regarding the physical features or, and security measures installed 

in, a facility. 

 

(10) Information maintained in the electronic tracking system of a grower/processor 

and a dispensary. 

 

28 Pa. Code § 1141.22(b).  The Department’s regulations further instruct that “[a]n applicant shall 

mark confidential proprietary information as confidential proprietary information prior to 

submission to the Department.”  28 Pa. Code § 1141.22; see also 65 P.S. § 67.707(b).   

The Requester argues that the applications are made public in their entirety by the Act and, 

thus, may not be redacted under the RTKL.  In support of this assertion, the Requester cites Reese 

v. Pennsylvanians for Union Reform, wherein the Pennsylvania Supreme Court held that when a 

statute states that a record “shall be public information,” that record cannot be redacted based upon 

the RTKL’s exemptions because “[a]pplication of [those] exemptions to access to information 

would … ‘supersede or modify’ the public nature of the information … established by the General 
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Assembly….”  No. 42 MAP 2016, No. 43 MAP 2016, No. 111 MAP 2016, 2017 Pa. LEXIS 3160, 

*29 (Pa. 2017).  In other words, “[t]he public information…, by application of a section 67.708 

exception, would be effectively converted to non-public information, directly contrary to the 

General Assembly’s specifically expressed intention….”  Id. at *31.     

However, in the present instance, while the Act states that applications “are public 

records,” it also states that these public records “shall be subject to the [RTKL].”  If a record is a 

public record under the RTKL, see 65 P.S. § 67.102 (defining “public record”), it may still be 

redacted.  Section 706 of the RTKL states that: 

If an agency determines that a public record … contains information which is 

subject to access as well as information which is not subject to access, the agency’s 

response shall grant access to the information which is subject to access and deny 

access to the information which is not subject to access.  If the information which 

is not subject to access is an integral part of the public record … and cannot be 

separated, the agency shall redact from the record the information which is not 

subject to access, and the response shall grant access to the information which is 

subject to access.  The agency may not deny access to the record if the information 

which is not subject to access is able to be redacted…. 

 

65 P.S. § 67.706 (emphasis added).  As such, the phrase “shall be subject to the [RTKL]” is not 

mere surplusage in the Act, but instead voices an intention by the General Assembly to permit the 

redaction of non-public information from otherwise public records. 

Therefore, because the permit applications are “subject to the [RTKL],” exemptions found 

in the RTKL and other statutes/regulations may be raised, as recognized by the Department’s 

regulations.  See Pa. Dep’t of Labor & Indus. v. Heltzel, 90 A.3d 823 (Pa. Commw. Ct. 2014); see 

also 65 P.S. § 67.306; 65 P.S. § 67.3101.1.  Further, “constitutional considerations may 

necessitate” the redaction of records, even if they are made explicitly public, in their entirety, by 

statute.  See Reese, 2017 Pa. LEXIS 3160 at *32-33.  While the applications may not be withheld 
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in their entirety, they may contain information that is not subject to public access, and thus may be 

redacted under the RTKL.  See 65 P.S. § 67.706.   

2. Certain information may be redacted from the applications 

As explained above, there are six applications at issue in this appeal: two grower/processor 

applications (GP-4002-17, submitted by Terrapin; and GP-5015-17, submitted by Cresco) and four 

dispensary applications (D-1050-17, submitted by Harvest; D-2006-17, submitted by Mission; D-

3025-17, submitted by KW Ventures; and D-5016-17, submitted by Cresco).  The revised redacted 

versions of these applicants can be found online at the Department’s website.6  The applicants all 

requested to participate in the appeal, and made various submissions in support of redactions:  

some of these submissions were made directly to the OOR, and some were made to the 

Department, which then provided the submissions to the OOR.   

As a preliminary matter, participation in an appeal, by itself, does not justify the 

withholding of information.  The RTKL provides that a Commonwealth agency has the burden of 

proving “by a preponderance of the evidence” that information is exempt from disclosure.  65 P.S. 

§ 67.708(a)(1). This burden also applies to third parties arguing an exemption.  See Highmark Inc. 

v. Voltz, 163 A.3d 485, 490 (Pa. Commw. Ct. 2017) (“The party asserting an exemption bears 

the burden of proving the exemption applies”).   

In order to meet its burden, the party must provide sufficient evidence.  But see Pa. Game 

Comm’n v. Fennell, 149 A.3d 101 (Pa. Commw. Ct. 2016) (holding that the OOR must consider 

uncontradicted statements when construing exemptions).  Under the RTKL, “a generic 

determination or conclusory statements are not sufficient to justify the exemption of public 

records.”  Office of the Governor v. Scolforo, 65 A.3d 1095, 1103 (Pa. Commw. Ct. 2013) (en 

                                                 
6 Available at http://www.health.state.pa.us/mmrtk/growers-revised.aspx (grower/processor permit applications); 

http://www.health.state.pa.us/mmrtk/dispensaries-revised.aspx (dispensary applications). 

http://www.health.state.pa.us/mmrtk/growers-revised.aspx
http://www.health.state.pa.us/mmrtk/dispensaries-revised.aspx
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banc); see also Office of the District Attorney of Phila. v. Bagwell, 155 A.3d 1119, 1130 (“Relevant 

and credible testimonial affidavits may provide sufficient evidence in support of a claimed 

exemption; however, conclusory affidavits, standing alone, will not satisfy the burden of proof an 

agency must sustain to show that a requester may be denied access to records under the RTKL”) 

(citations omitted); Pa. Dep’t of Educ. v. Bagwell, 131 A.3d at 659 (“Affidavits that are conclusory 

or merely parrot the exemption do not suffice”) (citing Scolforo); West Chester Univ. of Pa. v. 

Schackner et al., 124 A.3d 382, 393 (Pa. Commw. Ct. 2015) (“The evidence must be specific 

enough to permit this Court to ascertain how disclosure of the entries would reflect that the records 

sought fall within the proffered exemptions”) (citing Carey v. Pa. Dep’t of Corr., 61 A.3d 367, 

375-79 (Pa. Commw. Ct. 2013)).   

 Moreover, unsworn statements of counsel do not constitute evidence.  Office of the 

Governor v. Davis, 122 A.3d 1185, 1193 (Pa. Commw. Ct. 2015) (“Position statements are akin 

to briefs or proposed findings of fact, which, while part of the record, are distinguishable from the 

evidentiary record”) (citations omitted); see also Hous. Auth. of Pittsburgh v. Van Osdol, 40 A.3d 

209, 216 (Pa. Commw. Ct. 2012) (noting that “assertions in briefs” are “not evidence of record”).  

This evidentiary requirement applies to direct interest participants, as well as agencies.  See Voltz, 

163 A.3d at 491 (“Highmark did not distinguish between assertions in briefs and sworn statements 

in affidavits…  OOR properly recognized unsworn statements are not evidence…”).  “[I]t is not 

incumbent upon OOR to request additional evidence when developing the record.  Rather, it is the 

parties’ burden to submit sufficient evidence to establish material facts.”  Id.    

 Before discussing the submissions made by the applicants, it should be noted that the 

applicants had multiple opportunities to provide evidence in support of their respective positions.  

Upon receipt of the appeal, the Department notified the applicants that “[i]n order to protect your 
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information from being released through the OOR appeal, you must request to participate in this 

appeal, and submit a response defending your actions.”  The applicants were provided a copy of 

the OOR’s Request to Participate form, which states that “I have attached a copy of all evidence 

and arguments I wish to submit in support of my position.”  The OOR’s Opinion and Order directed 

the Department to “issue a revised response to the Request and provide an exemption log 

explaining the legal support for each redaction and/or document withheld” and directed the 

Department to notify “all third parties” of the Opinion and Order.  In response to the OOR’s 

Opinion and Order, the applicants were given 30 days to provide input regarding the redaction of 

their applications.  Pursuant to this process, the applicants made various submissions to the 

Department outlining or supporting their redactions.  Finally, after granting the applicants’ 

requests to participate,7 the OOR provided the applicants an additional opportunity “to submit any 

additional evidence deemed necessary to their respective positions.”  Thus, the OOR provided the 

direct interest participants “ample opportunit[ies] to prove the asserted exemptions.”8  See Voltz, 

163 A.3d at 491.  With these multiple opportunities to submit evidence in mind, the OOR now 

addresses the submissions received from the applicants.       

Mission submitted a request to participate, with a short submission attached that claims to 

“provide[] justification and documentation for denial of access to redacted portions” of its 

                                                 
7 To the extent the applicants object to the OOR’s delay in granting their requests to participate, the OOR notes that it 

waited to do so until after the Department issued its revised response, and the Requester had an opportunity to voice 

objections to that response.  By waiting to grant the requests to participate, the OOR ensured that additional 

submissions made by the applicants would be probative to the issues actually before the OOR.  Regardless, as it 

appears that the Department maintained the vast majority of redactions made by the applicants, every submission 

made by the applicants over the course of this appeal was considered, whether that submission was made prior to or 

after the granting of the requests to participate.  Therefore, the applicants have not been prejudiced by the OOR’s 

delay in granting the requests to participate. 
8 The Requester objects to submissions made by the applicants, specifically Terrapin’s.  However, an appeals officer 

is tasked with developing the evidentiary record and has the discretion to “admit into evidence testimony, evidence 

and documents that the appeals officer believes to be reasonably probative and relevant to an issue in dispute.”  65 

P.S. § 67.1102(a)(2). 
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application, but instead only concludes that the information is exempt from disclosure and parrots 

language from certain exemptions found in the RTKL.  Mission also submitted to the Department 

an unsworn submission “that outlines the Dispensary application material that Mission … 

considers to be exempt from public records requests.”  These unsworn, conclusory submissions 

are not sufficient evidence in support of Mission’s bases for redaction.9   

KW Ventures submitted only a request to participate, with no attachments or evidence in 

support of its position.  It also submitted to the Department a list of redactions, along with the legal 

bases for these redactions.  KW Ventures did not provide any evidence in support of its bases for 

redaction.  Therefore, these unsworn, conclusory submissions are not sufficient evidence in 

support of KW Ventures’ bases for redaction.    

Harvest submitted a request to participate, with no attachments or evidence in support of 

its position.  Harvest also submitted to the OOR unsworn argument from its counsel, along with 

an exemption log in which it alleges that all redacted material is either a trade secret or confidential 

proprietary information.10  These unsworn, conclusory submissions are not sufficient evidence in 

support of Harvest’s bases for redaction.   

Because Mission, KW Ventures, and Harvest have not submitted competent evidence 

under the RTKL, their submissions are not sufficient to prove the applicability of any claimed 

exemptions under the RTKL.11  See Scolforo, 65 A.3d at 1103; Davis, 122 A.3d at1193; Voltz, 163 

A.3d at 491. 

                                                 
9 After the OOR granted Mission’s request to participate, it also made an additional submission requesting that the 

OOR order “additional redactions” to its applications that were not made by the Department.  The OOR notes that 

Mission did not request that the Department make these redactions, despite notice and an opportunity to do so.  

Additionally, these unredacted sections of Mission’s application have been made available to the Requester, and the 

OOR will not now order their redaction. 
10 Harvest broadly argues that the “specific language, phrasing, organization, and overall persuasiveness of the style 

and content of application material is vitally important and valuable,” thus supporting its broad redactions. 
11 However, as explained later in this Final Determination, certain information may be redacted from these 

applications. 
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However, both Terrapin and Cresco submitted affidavits to support their positions, in 

addition to legal argument.  These affidavits may be considered as evidence under the RTKL, and 

the OOR will discuss the merits of this evidence below. 

a. Cresco’s applications   

Cresco redacted its two applications at issue pursuant to Sections 708(b)(2), 708(b)(3), and 

708(b)(11) of the RTKL.  See 65 P.S. §§ 67.708(b)(2), (3), (11).  Specifically, Cresco argues that 

disclosure of the redacted portions of its applications would threaten public safety and the physical 

security of its facility, and result in the misappropriation of trade secrets and confidential 

proprietary information. 

Section 708(b)(2) of the RTKL exempts from disclosure: 

A record maintained by an agency in connection with … law enforcement or other 

public safety activity that if disclosed would be reasonably likely to jeopardize or 

threaten public safety or preparedness or public protection activity…. 

 

65 P.S. § 67.708(b)(2).  In order to establish this exemption, an agency must show: (1) the record 

at issue relates to a law enforcement or public safety activity; and (2) disclosure of the record 

would be reasonably likely to threaten public safety or a public protection activity.  Carey, 61 A.3d 

at 374-75.  “Reasonably likely” has been interpreted as “requiring more than speculation.”  Id. at 

375.  Section 708(b)(3) of the RTKL, meanwhile, exempts from disclosure: 

A record, the disclosure of which creates a reasonable likelihood of endangering 

the safety or the physical security of a building, public utility, resource, 

infrastructure, facility or information storage system, which may include: 

… 

 

(iii)  building plans or infrastructure records that expose or create vulnerability 

through disclosure of the location, configuration or security of critical systems…. 

 

65 P.S. § 67.708(b)(3)(iii). 
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Regarding the security exemptions, Attorney Figone, Cresco’s General Counsel, attests, 

in relevant part: 

11. Pennsylvania law enforcement agencies are an integral part to the governance of 

[the Act].  Chapter 1, Section 101(2) of the Act expressly provides for the 

Commonwealth’s commitment to patient safety.  Section 803(A)(3) of the Act 

shows the state’s interest in the safety of the general public by specifically 

restricting where dispensary facilities may be permitted to operate.  Clearly, 

medical marijuana relates to law enforcement and public safety activity. 

 

12. Cresco’s application contains detailed descriptions of its security protocols and 

surveillance systems.  Schematic drawings disclose the location of each of the video 

surveillance cameras, primary power hook-ups, facility access points, as well as the 

location of the vault and other designated high-security areas.  The public 

availability of this information, when accessed by those with criminal intent, would 

certainly create a reasonable likelihood of endangering the safety of Cresco’s 

facility, which, in turn, would make it reasonably likely that criminal activity would 

be drawn to the outlying community.  While Cresco employs experienced security 

personnel to repel such criminal forays into its facilities, there is no public good in 

disclosing this information and, by doing so, needlessly jeopardizing the public 

safety. 

Section 708(b)(2) exempts from disclosure records “maintained by an agency in connection 

with [a] … law enforcement or public safety activity that if disclosed would be reasonably likely 

to jeopardize or threaten public safety or preparedness of public protection activity…”  65 P.S. § 

67.708(b)(2).  Attorney Figone concludes that “medical marijuana relates to law enforcement and 

public safety activity” because law enforcement agencies play a part in the Act’s statutory scheme.  

However, this argument fails for various reasons.  First, the OOR cannot conclude that the permit 

applications here are maintained by the Department in connection with a law enforcement or public 

safety activity.  The Department itself does not make such an argument, and there is no factual 

support for this statement.  Cf. Smith Butz, LLC v. Pa. Dep’t of Envtl. Prot., 161 A.3d 1049, 1063 

(Pa. Commw. Ct. 2017) (holding that “the DEP clearly met its burden of proving that the disclosure 

of certain records reflecting the current location and quantity of radioactive materials possessed 

by ProTechnics is reasonably likely to jeopardize public security and/or safety”).  “Consistent with 
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the RTKL’s goal of promoting government transparency and its remedial nature, the exceptions to 

disclosure of public records must be narrowly construed.”  Office of the Governor v. Davis, 122 

A.3d at 1191 (citation omitted).   

To the extent Cresco argues that it performs a public safety or public protection activity, 

Cresco does not provide any support for this proposition, and construing this exemption narrowly, 

the OOR cannot conclude that the operation of a medical marijuana growing and processing 

facility constitutes a public safety or public protection activity as contemplated by this exemption.  

Cf. Woods v. Office of Open Records, 998 A.2d 665, 670 (Pa. Commw. Ct. 2010) (finding that the 

Pennsylvania Board of Probation and Parole’s “Supervision Strategies” were exempt from 

disclosure because “[p]rovision of such to those who are the subject of supervision or to any 

member of the public would impair the effectiveness of that supervision, and thus threaten public 

safety”).  Finally, Attorney Figone’s affidavit is conclusory and does not adequately explain how 

disclosure of the redacted portions of its application would threaten public safety.  See Carey, 61 

A.3d at 377 (“Adequate description of responsive records is crucial to demonstrate how disclosure 

threatens public safety”). 

Likewise, regarding Cresco’s argument that some of its redactions are necessary under 

Section 708(b)(3) of the RTKL, Attorney Figone’s affidavit is conclusory and does not adequately 

explain how disclosure of the redacted portions of its application would create a reasonable 

likelihood of endangering the safety or physical security of Cresco’s facility.  While the affidavit 

mentions schematic drawings, which will be discussed later in this Final Determination, it does 

not explain what information was redacted, other than “detailed descriptions of its security 

protocols and surveillance systems,” which is too vague and conclusory of a statement to support 

the redaction of information under the exemption. 
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Cresco also argues that information should be redacted pursuant to Section 708(b)(11) of 

the RTKL, which exempts from disclosure “[a] record that constitutes or reveals a trade secret or 

confidential proprietary information.”  65 P.S. § 67.708(b)(11).  These terms are defined in Section 

102 of the RTKL as follows:  

“Confidential proprietary information.”  Commercial or financial information 

received by an agency:  

 

(1) which is privileged or confidential; and  

(2) the disclosure of which would cause substantial harm to the 

competitive position of the [entity] that submitted the information. 

 

“Trade secret.” Information, including a formula, drawing, pattern, compilation, 

including a customer list, program, device, method, technique or process that:  

 

(1) derives independent economic value, actual or potential, from not 

being generally known to and not being readably ascertainable by 

proper means by other persons who can obtain economic value from 

its disclosure or use; and  

 

(2) is the subject of efforts that are reasonable under the circumstances 

to maintain its secrecy. 

 

65 P.S. § 67.102 (emphasis added).  An agency must establish that both elements of either these 

two-part tests are met in order for the exemption to apply.   See Office of the Governor v. Bari, 20 

A.3d 634 (Pa. Commw. Ct. 2011).  In determining whether certain information is “confidential,” 

the OOR considers “the efforts the parties undertook to maintain their secrecy.”  Commonwealth 

v. Eiseman, 85 A.3d 1117, 1128 (Pa. Commw. Ct. 2014), rev’d in part, Pa. Dep’t of Pub. Welfare 

v. Eiseman, 125 A.3d 19 (Pa. 2015).  “In determining whether disclosure of confidential 

information will cause ‘substantial harm to the competitive position’ of the person from whom the 

information was obtained, an entity needs to show: (1) actual competition in the relevant market; 

and, (2) a likelihood of substantial competitive injury if the information were released.”  Id.   
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Pennsylvania courts confer “trade secret” status based upon the following factors: (1) the 

extent to which the information is known outside of the business; (2) the extent to which the 

information is known by employees and others in the business; (3) the extent of measures taken to 

guard the secrecy of the information; (4) the value of the information to [the] business and to 

competitors; (5) the amount of effort or money expended in developing the information; and (6) 

the ease or difficulty with which the information could be properly acquired or duplicated by 

others.  See, e.g., Crum v. Bridgestone/Firestone N. Amer. Tire, 907 A.2d 578 (Pa. Super. Ct. 

2006) (adopting standard from RESTATEMENT (SECOND) OF TORTS § 757 (1965)).  To constitute a 

“trade secret,” the information must be an “actual secret of peculiar importance to the business and 

constitute competitive value to the owner.”  Parsons v. Pa. Higher Educ. Assistance Agency, 910 

A.2d 177 (Pa. Commw. Ct. 2006).  The most critical criteria are “substantial secrecy and 

competitive value.”  Crum, 907 A.2d at 585.  While applicants have also separately raised the 

Uniform Trade Secrets Act, 12 Pa.C.S. §§ 5301 et seq., as a basis for denial, the RTKL’s “self-

contained trade-secrets exception supplants the more general application of the Uniform Trade 

Secrets Act,” so that the OOR need not separately analyze whether the Uniform Trade Secrets 

Act applies.  See Eiseman, 125 A.3d at 32-33; see also Pa. Dep't of Rev. v. Flemming, No. 

2318 C.D. 2014, 2015 Pa. Commw. Unpub. LEXIS 626, *9-10 (Pa. Commw. Ct. 2015) (“[The 

RTKL’s] definition [of trade secrets] is identical to that contained in the Uniform Trade Secrets 

Act”).   

Regarding its claim of trade secrets and confidential proprietary information, Attorney 

Figone attests: 

5. Applicants are asked to furnish detailed descriptions on a myriad of subjects, 

including, inter alia, business history and capacity to operate, operational 

timelines, employee qualifications, cultivation methodologies, processing and 

extraction methodologies, standard operating procedures, sanitization and 
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safety protocols, product development and diversification, packaging and 

marketing strategies, inventory management systems, quality control protocols, 

security and surveillance systems, storage and transportation protocols, medical 

advisory personnel, community outreach programs, etc.  In addition to these 

comprehensive downloads of proprietary information, Cresco spends hundreds 

of hours assembling these data into a style and format that conveys the 

proficiency and professionalism of Cresco.  The final [application] submission 

is a highly stylized, unique, proprietary master work into which Cresco has 

invested substantial time and money. 

 

6. In light of the considerable investment Cresco makes into each of its medical 

marijuana license applications, Cresco considers each and every [application] 

submission as an embodiment of its trade secret and confidential proprietary 

information.  And for good reason:  Cresco submitted three (3) of its 

applications to the state of Illinois and received the top three highest scores in 

that state.  Cresco submitted its application to the state of Pennsylvania and 

received the second highest score out of 177 applications. 

 

7. Because of the intense competition for licenses among the offering states, the 

ability to effectively demonstrate the applicant’s proficiency and 

professionalism in a highly stylized, persuasive format is regarded by Cresco as 

being an extremely valuable asset. 

 

8. Cresco always redacts its applications to the fullest extent permitted by law to 

preserve the value of this asset and to protect the trade secrecy of its confidential 

proprietary content.  This is part of Cresco’s usual trade secret protection 

protocols. 

 

9. I believe, to allow Cresco’s valuable and proprietary know-how to be freely 

[copy-]and-pasted into the applications of competitive interests, despite 

Cresco’s efforts to preserve its trade secrecy, would allow an unjust gain to 

these competitors and doing so flies in the face of the Uniform Trade Secrets 

Act.  In addition to our trade secrets protocols, Cresco also has a fiduciary 

obligation to its investors to protect the valuable assets of the company.  To 

make such information publicly available would thwart this duty and [cause] 

further harm to Cresco and its investors. 

 

10. As Cresco has seen in various other [states’ application processes], even the 

smallest of variances in scores can determine whether an applicant receives a 

license or is rejected.  If the confidential information of Cresco’s application 

were not redacted, other competitive applicants (in other states) could 

misappropriate this information for their own benefit; even if this 

misappropriation would contribute only nominally to their overall score, such 

nominal benefit could result in the unjust award of a license to one applicant 

potentially at the needless expense of Cresco.  In addition to the thousands of 

dollars and thousands of hours invested in each application, Cresco’s potential 
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displacement from a medical marijuana market would seriously detract from its 

ability to operate profitably and cause profound harm. 

In its privilege log submitted to the Department, Cresco argues that “the entirety of its 

application materials is trade secret and confidential information because this proprietary content, 

if made publicly available, could be cut-and-pasted by prospective applicants competing against 

Cresco in other jurisdictions.”  In support of this argument, Cresco cites to New Hampshire Right 

to Life v. Dep’t of Health & Human Servs., wherein the United States District Court for the District 

of New Hampshire found that certain documents related to Planned Parenthood’s grant application 

could be withheld because they constitute confidential commercial information under the Freedom 

of Information Act.  976 F. Supp. 2d 43, 55-57 (D.N.H. 2013).  However, this case is not binding 

in the present matter, which arises under Pennsylvania’s RTKL.  Further, there is no support for 

Cresco’s position that its application may be withheld in its entirety.  The Act and the Department’s 

temporary regulations are clear that permit applications “are public records and shall be subject to 

the [RTKL].”  35 P.S. § 10231.302(b)(1); see also 28 Pa. Code § 1141.22(a)(1) (stating that a 

permit application is a public record, “except to the extent” that it contains any specifically 

referenced information).  As explained earlier in this Final Determination, when public records 

contain exempt information, they must be redacted to grant access to the public portions of those 

records.  See 65 P.S. § 67.706. 

Furthermore, agencies and direct interest participants are tasked with meeting their burden 

of proof, see 65 P.S. § 67.708(a)(1), and Cresco has not done so in this instance.  Attorney Figone’s 

affidavit, the only evidence submitted by Cresco, is filled with conclusory statements.  While the 

affidavit demonstrates that there is competition in the medical marijuana market, it lacks any 

discussion of how Cresco maintains the confidentiality of the allegedly exempt information, other 

than by redacting its applications.  Further, the affidavit does not describe any specific information 
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that is alleged to be confidential proprietary information or a trade secret; instead, Attorney Figone 

discusses general categories of information without explaining how these entire categories would 

be exempt from disclosure. 

Finally, Attorney Figone’s assertions and Cresco’s claims are called into question by the 

sheer breadth of Cresco’s argument.  Cresco argues that its entire application should be withheld,  

and appears to take the position that the application’s “style and format” is itself confidential 

proprietary information and a trade secret.  A review of Cresco’s redacted applications and its 

exemption logs submitted to the Department confirms that Cresco took an extraordinarily broad 

position regarding its claims of confidential proprietary information and trade secrets, as the vast 

majority of the text contained in its application forms are redacted pursuant to Section 708(b)(11).  

Attorney Figone’s conclusory statements are not sufficient evidence supporting the wholesale 

redaction of its application.  As a result, Cresco has not met its burden of proof that its application 

is not subject to public disclosure.  See 65 P.S. § 67.708(a)(1). 

b. Terrapin’s application 

First, Terrapin argues that the disclosure of details regarding security and surveillance 

features in Terrapin’s facility would create “a reasonable likelihood of endangering the safety or 

the physical security” of that facility.  See 65 P.S. § 67.708(b)(3).  James Wenzl, who is responsible 

“for the design, development and implementation of organizational information systems, software 

applications and IT support and infrastructure systems” for Terrapin, attests, as follows: 

4. I previously served as Terrapin’s Systems Engineer responsible for the installation, 

operation and maintenance of video surveillance and physical security systems 

deployed at Terrapin’s facilities in Colorado, Oregon and Pennsylvania…. 

 

7. Security of all Terrapin’s facilities is of the utmost importance.  We work to secure 

the safety of employees, law enforcement and first responders and the communities 

where we operate.  We believe that it is in the best interests of all to eliminate the 

black market marijuana trade and our security systems are designed to ensure that 



 

 23 

the product we produce does not fall into the hands of non-medical patients through 

any of our processes or actions. 

 

8. In the legal cannabis industry, there are several aspects to security, including 

information security, physical security, personnel security and product security.  

The security measures that are to be implemented for Terrapin’s Pennsylvania 

facility are designed to ensure effective and continuous security and surveillance 

and accounting control measures to prevent diversion, abuse and other illegal 

conduct. 

 

9. Terrapin maintains strict access control to Limited Access areas; prior to entering 

a Limited Access Area, all visitors must provide identification, proof of age, 

register on the visitor log and obtain a visitor’s identification badge.  Visitors, 

except craftspeople, are escorted by Terrapin personnel or onsite security 

personnel.  Additionally, video surveillance systems provide viewable coverage of 

all areas and are capable of providing activity recognition up to 20 feet…. 

 

11. I am aware that Terrapin’s Application included descriptions of Terrapin’s security 

and surveillance systems that are intended to protect unauthorized entrance into the 

facility; and to prevent and detect diversion, theft or loss of any … medical 

marijuana plants and medical marijuana products.  I am also familiar with the 

security measures and procedures that have been designed for the facility; the 

transportation of medical marijuana; the storage of medical marijuana; inventory 

management; management and disposal of medical marijuana waste; and diversion 

prevention. 

 

12. It is my understanding that Terrapin’s security and surveillance measures were 

designed to comply with the requirements of Pennsylvania’s medical marijuana 

regulations…. 

 

16. In accordance with the Pennsylvania regulations, the redacted portions of 

Terrapin’s Application include detailed information regarding the measures 

Terrapin takes to protect, among other things, the security and safety of its (i) 

facility; (ii) personnel; (iii) data information; (iv) its customers; and (v) its medical 

marijuana products.  In addition, Terrapin’s Application contains exhibits and other 

attachments that describe, for example, the manner in which its patient data 

information is transmitted, the location of its surveillance and security systems and 

the process by which it intends to transport its products. 

 

17. Through its security measures, Terrapin achieves the safety needed to ensure a safe 

workplace through effective, continuous security, surveillance and accounting 

control measures to prevent diversion, theft and other illegal conduct. 

 

18. The information provided in Sections 10, 11, 12, 15, 16 and 20 and Attachments C 

and D of Terrapin’s Application is sensitive information that involves the physical 
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features and security measures for Terrapin’s facility and its transportation from the 

facility. 

 

19. Terrapin has adopted extensive measures to ensure that its security measures remain 

available only to a limited number of authorized personnel; the security equipment 

maintained within a secure enclosure, located in a restricted access room.  Multiple 

video surveillance cameras record access to the room and enclosure.  Terrapin 

employs a dedicated onsite security company to monitor the video surveillance 

system and physical alarm system. 

 

20. These security measures were developed through consultation and 

recommendations from Holder Inc., Security Integration Systems (a physical 

security systems consultant), Vivotek Systems (a leading expert in global security 

surveillance) and IPVM (the world’s leading resource on security and video 

surveillance); Terrapin’s experience in the medical marijuana industry; and our 

understanding of credible threats from unauthorized personnel intent on 

committing crimes or other unethical actions. 

 

21. Based on my experience and understanding of the medical and recreational 

marijuana industry, disclosure of any information relating to the security and 

surveillance measures that Terrapin has undertaken would increase the danger of 

(i) security breaches; (ii) substantial injury to its staff and customers and (iii) 

diversion of its medical marijuana products. 

The Act states that “[a] grower/processor may only grow, store, harvest or process medical 

marijuana in an indoor, enclosed, secure facility which … includes electronic locking systems, 

electronic surveillance and other features required by the [D]epartment.”  35 P.S. § 

10231.702(b)(1).  In addition, the Act provides that: 

The Department shall develop regulations relating to the storage and transportation 

of medical marijuana among grower/processors, testing laboratories and 

dispensaries which ensure adequate security to guard against in-transit losses.  The 

tracking system developed by the [D]epartment shall include all transportation and 

storage of medical marijuana.  The regulations shall provide for the following: 

 

(1) Requirements relating to shipping containers and packaging. 

(2) The manner in which trucks, vans, trailers or other carries will 

be secured. 

(3) Security systems that include a numbered seal on the trailer. 

(4) Obtaining copies of drivers’ licenses and registrations and other 

information related to security and tracking. 

(5) Use of GPS systems 

(6) Number of drivers or other security required to ensure against 

storage or in-transit losses. 
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(7) Recordkeeping for delivery and receipt of medical marijuana 

products. 

(8) Requirements to utilize any electronic tracking system required 

by the [D]epartment. 

(9) Transporting medical marijuana to a grower/processor, 

approved laboratory or dispensary. 

35 P.S. § 10231.703.   

The Department’s temporary regulations explain, in great detail, requirements regarding 

grower/processors’ security and surveillance measures, 28 Pa. Code § 1151.26; storage 

requirements, 28 Pa. Code § 1151.31; safety and sanitation measures, 28 Pa. Code § 1151.33; the 

transportation of medical marijuana, 28 Pa. Code § 1151.35; and the management and disposal of 

medical marijuana waste, 28 Pa. Code § 1151.40, among many other requirements imposed by the 

Department on grower/processors.  Additionally, the Department’s temporary regulations require 

that access to a facility be severely limited: facilities cannot be open to the general public and 

authorized visitors must present identification, sign a visitor’s log, and have an escort at all times.  

28 Pa. Code § 1151.25.   

 Pursuant to the exemption, Terrapin redacted the entirety of Sections12 10 (“Security and 

Surveillance”), 11 (“Transportation of Medical Marijuana”), 12 (“Storage of Medical Marijuana”), 

15 (“Management and Disposal of Medical Marijuana Waste”), 16 (“Diversion Prevention”), and 

20 (“Sanitation and Safety”), as well as Attachment D (“Site and Facility Plan”); Attachment C 

(“Property Title, Lease, or Option to Acquire Property Location”) was also substantially redacted 

pursuant to the exemption.  Terrapin does not point to any specific security-sensitive information 

contained in these Sections that should be redacted.  Rather, it argues that the Sections should be 

                                                 
12 The responses to some Sections of the application were contained in attachments to the application, rather than in 

the application form itself.  Due to the extensive redactions made by Terrapin, it is unclear where these attachments 

are actually located in the PDF document provided by the Department. 
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entirely redacted because the disclosure of any information contained therein would threaten the 

safety or physical security of its facility.   

 However, Terrapin’s argument fails for a number of reasons.  First, as acknowledged by 

Mr. Wenzl, Terrapin’s security and surveillance measures were designed to meet the requirements 

of the Department’s temporary regulations.  It strains credulity to imagine that the disclosure of 

all information relating to Terrapin’s security measures would result in a reasonable risk of harm 

when the Department’s temporary regulations lay out, in detail, what measures a grower/processor 

should employ at their facilities.  Additionally, Mr. Wenzl attests to the extensive security 

measures employed by Terrapin at its facilities, and the Department’s temporary regulations permit 

only limited access to this facility.  It is unclear how knowledge of general details regarding what 

security measures are employed by the facility would result in their circumvention. The breadth of 

Terrapin’s argument renders Mr. Wenzl’s affidavit conclusory in nature, as it advocates for the 

redaction of entire Sections without describing the specific information contained therein. 

 Some of the redacted Sections ask an applicant to provide seemingly innocuous 

information.  Section 11 (“Transportation of Medical Marijuana”) asks applicants to provide “the 

training that will be provided to employees that will transport medical marijuana and medical 

marijuana products.”  Section 20 (“Sanitation and Safety”), meanwhile, asks applicants to provide 

such things as “pest protection procedures” and “hand-washing facilities.”  Section 16 (“Diversion 

Prevention”) asks an applicant to provide “the process that will be followed when evidence of 

theft/diversion is identified”; as these measures would necessarily occur after a security breach, it 

is unclear how release of the measures would themselves also cause a security breach.      

   The responses to other Sections, such as Section 10 (“Security and Surveillance”), which 

asks applicants to “provide a summary of your proposed security and surveillance equipment and 
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measures”) and Section 12 (“Transportation of Medical Marijuana”), which asks applicants to 

“describe your plans regarding the storage of medical marijuana within your facility,” could 

conceivably contain security-sensitive information.  However, Mr. Wenzl’s affidavit has not 

provided enough evidence for the OOR to make this determination.13  Regardless, the entirety of 

an application Section cannot be withheld merely because it contains exempt information.  In 

Bowling v. Office of Open Records, the Pennsylvania Emergency Management Agency (“PEMA”) 

redacted “the names of all recipients of the equipment procured,” arguing that disclosure of this 

information would threaten public safety under Section 708(b)(2) of the RTKL.  990 A.2d 813, 

816-17 (Pa. Commw. Ct. 2010) (emphasis in original).  However, the Commonwealth Court found 

that “[w]hether the knowledge of the location of a particular item (with its supporting goods and 

services) is reasonably likely to pose a threat to or endanger public safety cannot be made using a 

blanket approach.”  Id. at 825 (“In other words, PEMA’s sweeping redaction of the recipients’ 

names is overbroad…. PEMA’s method of withholding the recipients’ names runs counter to the 

purposes of the [RTKL]”).  Instead, the Court held that “PEMA must make a reasonable effort to 

differentiate between goods and services which are reasonably likely to endanger public safety and 

those that do not.”  Id.; see also 65 P.S. § 67.706 (“The agency may not deny access to the record 

if the information which is not subject to access is able to be redacted”). 

Therefore, here, as in Bowling, Terrapin’s redaction of entire Sections of its application is 

overbroad, and neither the Department nor Terrapin has undertaken a detailed analysis of these 

                                                 
13 Section 708(b)(3) refers to “building plans … that expose or create vulnerability through disclosure of the location, 

configuration or security of critical systems.”  65 P.S. § 67.708(b)(3)(iii).  However, under Section 708(b)(3), 

disclosure must create “a reasonable likelihood of endangering the safety or physical security of” the building.  65 

P.S. § 67.708(b)(3).  Attachment D to the application appears to include site plans of Terrapin’s facility.  However, 

Mr. Wenzl’s affidavit does not contain any detailed discussion of these site plans, and it is unclear what details are 

contained therein, other than “the location of … surveillance and security systems.”  Regardless, Mr. Wenzl does not 

explain how knowledge of details of the site plans would result in a reasonable likelihood of the circumvention of 

these security systems. 
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Sections to determine which portions would threaten infrastructure security, and which would not.  

As a result, Terrapin has not met its burden of proving that the information it redacted pursuant to 

Section 708(b)(3) of the RTKL is subject to the exemption 

Next, Terrapin argues that certain information contained in its application consists of trade 

secrets and confidential proprietary information.  See 65 P.S. § 67.708(b)(11).  In support of this 

assertion, Terrapin submits the sworn affidavits of Ian Peak, Terrapin’s Director of Cultivation, 

and Jef Frick, Director of Infused Product Manufacturing.  Mr. Peak, who explains that he is 

“responsible for all aspects of the cultivation process,” states, in relevant part: 

5. I have spent years developing the proper nutrient regimen to produce the safest, 

highest quality product possible.  I have created these regimens through 

experimenting with many different nutrients and micronutrients, while also 

manipulating and monitoring the ratio of nutrients to water product plant food, 

including parts per million, electrical conductivity and PH of the water. 

 

6. I have written many nutrient [standard operating procedures] for Terrapin 

regarding the proper fertilization of medical marijuana.  It takes a lot of 

research, knowledge, trials and time to create these highly-regarded nutrient 

regimens…. 

 

11. I am aware that Terrapin’s Application included descriptions of Terrapin’s 

growing and processing methods; and its nutrient and additive practices…. 

 

16. Through its experience in its other facilities in Colorado and Oregon, Terrapin 

has developed a system of growing practices and nutrient and additive 

formulations that are unique and are of significant commercial value in the 

medical marijuana industry, and are the subject of significant past and 

continuing research and development work. 

 

17. …  Terrapin’s growing practices and extraction techniques could not be easily 

replicated without substantial investment of years of time, effort and money in 

independent research and development…. 

 

20. This highly confidential proprietary information is not generally known to 

Terrapin’s competitors or the public, and, if it was disclosed, would result in 

substantial economic harm to Terrapin because Terrapin’s competitors would 

use it to compete against Terrapin. 
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21. Terrapin has taken reasonable steps to maintain the secrecy of this information 

by, among other things, allowing the process information and techniques to be 

discussed only under the terms of a nondisclosure agreement. 

 

22. Terrapin also takes specific steps to protect this information, as follows: 

 

▪ Terrapin’s processes and techniques are guarded as secret in 

part, through the use of security passwords and confidential 

restrictions; 

 

▪ Terrapin’s processes and techniques are only distributed on an 

as-needed basis; and 

 

▪ Terrapin subjects all of its employees to written confidentiality 

obligations that forbid unauthorized disclosure of use of the 

company’s trade secret/confidential proprietary information. 

 

23. Maintaining the confidential [nature] of this information is central to the success 

of Terrapin’s business. 

 

24. Terrapin would suffer substantial harm, in the form of loss of business 

opportunities, loss of goodwill with existing and prospective customers, loss of 

market advantage and loss of revenues if this information is made publicly 

available. 

Mr. Frick, who explains that he is “responsible for all aspects of manufacturing, from safety to 

quality control,” attests, in relevant part: 

5. For the past 8 years, I have focused on safely developing cannabis applications with 

regard to the extracting and processing of the active compounds found in the 

cannabis plant. 

 

6. The solvents used for extraction are specialty gases.  The equipment used for 

extraction are gas storage vessels and gas equipment.  My experience with 

compressed gases includes oversight of Quality Assurance/Quality Control 

measures for both medical and specialty gases, including both drug and device 

gases, requiring interaction with the FDA and other federal regulatory agencies.  I 

wrote or approved the standard operating procedures used to produce and analyze 

gas and gas mixtures and am considered one of the foremost experts in these 

areas…. 

 

10. I am aware that Terrapin’s Application included descriptions of Terrapin’s … 

processing and extraction methods; and its development of medical marijuana 

products, including quality control methods and sanitation and safety measures…. 
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16. Terrapin has developed processes for extraction of botanical oils from the cannabis 

plant and has developed unique processes to manufacture products, through 

significant research and development work.…  

 

17. Terrapin has developed its confidential proprietary and trade secret information 

over years of experience and operational knowledge.  Terrapin’s extraction and oil 

processing techniques could not be easily replicated without substantial investment 

of years of time, effort and money in independent research and development…. 

 

19. Terrapin’s processes and techniques provide specialized practices for effective 

development of medical marijuana products and provide a competitive edge for 

Terrapin in its ability to provide high quality products…. 

 

Mr. Frick also attests to the confidentiality measures explained by Mr. Peak, adding that “the 

laboratory suites, where the processing is performed, is limited to specific laboratory personnel 

only, with controlled access, through a clean garment transition area.” 

 Terrapin redacted its responses, which were in separate attachments, to the following 

Sections:  Section 17 (“Growing Practice”), which asks applicants to “provide a summary of which 

pesticides, if any, will be used in the growing process” and “a detailed summary of the methods 

and procedures that will be used for the growing of medical marijuana at the proposed 

grower/processor facility”; Section 18 (“Nutrient and Additive Practices”), which asks applicants 

to “provide details of all nutrient and growth additives that will be utilized at your facility”; and 

Section 19 (“Processing and Extraction”), which asks applicants to “describe the technologies, 

methods, and types of equipment you will employ to extract the critical compounds from medical 

marijuana plants to produce the medical marijuana and medical marijuana products, and the types 

of medical marijuana products that will be produced.”   

Based on the above evidence, Terrapin has established that the formulas, methods, 

processes, and techniques contained in these Sections have independent economic value by not 

being known to its competitors, who can use this information for their own economic benefit.  

Additionally, Terrapin has provided ample evidence regarding the confidentiality of this 
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information, including having its employees sign nondisclosure agreements and limiting the 

information’s disclosure within Terrapin.  Smith Butz, LLC, 161 A.3d 1049.  Therefore, Terrapin 

has met its burden of proving that its responses to these Sections contain trade secrets, with the 

following exception:  Section 19 asks applicants to “describe … the types of medical marijuana 

products that will be produced”; to the extent that Terrapin’s response contains this information, 

it has provided no evidence explaining why this information is a trade secret or why its response 

cannot be redacted to disclose this information.  As a result, this information is subject to 

disclosure.   

 Terrapin also argues that its financial information constitutes confidential proprietary 

information.  Shawn Coleman, Terrapin’s Director of Government Affairs, attests, in relevant part: 

8. I am aware that Terrapin’s Application included Terrapin’s confidential internal 

financial information, in response to Sections 3, 10, 24, 27 and 28 of the 

Application, to establish inter alia Terrapin’s economic capability to operate, if 

awarded a permit…. 

 

12. Terrapin is a cash operating business. 

 

13. Terrapin’s Application includes detailed information regarding Terrapin’s 

capitalization, expenses, revenue, projections and other financial information. 

 

14. Based on my experience and understanding of the medical marijuana industry, 

disclosure of any information relating to the business’s finances would increase 

danger of (i) robbery/burglary; (ii) substantial injury to staff and customers, 

potentially exacerbated by and (iii) risk to the stability of banking services.14 

 

15. Through its experience in its other facilities in Colorado and Oregon, Terrapin has 

formulated policies and procedures whereby it prohibits the disclosure of its 

internal financial information in order to secure the safety and security of its 

facility, employees and customers. 

 

16. Employees are warned during the onboarding process that any and all financial 

information related to Terrapin’s operations is highly confidential.  These 

employees are warned that failure to protect the confidential nature of this 

information could result in severe consequences, up to, and including, termination. 

                                                 
14 Terrapin does not, however, raise any exemptions regarding the security of individuals.  See 65 P.S. § 

67.708(b)(1)(ii); 65 P.S. § 67.708(b)(2).  
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17. Terrapin’s internal financial information is not generally known to Terrapin’s 

competitors of the public, and, if disclosed, it would also result in substantial 

economic harm to Terrapin because its competitors would use the information to 

compete against Terrapin. 

 

18. Terrapin, therefore, has taken reasonable steps to maintain the secrecy of the 

aforementioned information by, as a matter of corporate policy among other things, 

[and] no member of the company is permitted to discuss sales figures; contribution 

amounts to philanthropic efforts; or any information that may lead to disclosure of 

Terrapin’s banking relationship.  Permitting disclosure of this information could 

result in significant financial instability for the company and its employees. 

 

19. … To comply with [federal] guidance, which outlies not only compliance 

requirements but legal liabilities, financial institutions serving the industry have 

implemented at great cost, compliance protocols for initial customer due-diligence, 

required Suspicious Activity Reporting on all, including the verified lawful 

transactions of a medical marijuana business and ongoing customer monitoring for 

business compliance.  Public inquiries into the operations of the financial institution 

are, at minimum, a costly inconvenience and, at worst, a cause to terminate a 

banking relationship with a medical marijuana company. 

 

20. As a result and in caution, Terrapin does not disclose publicly, financial information 

or the identity or amount of transactions with entities, which as a result of receiving 

funds from Terrapin, know Terrapin’s banking relationship.  Placing Terrapin’s 

banking relationship in jeopardy would prove a danger to both the fiscal security of 

the company as well as the physical security of Terrapin’s facilities. 

 

21. Maintaining the confidential nature of this information is central to the safety and 

success of Terrapin’s business.  Safety of our facilities, employees and patients is 

paramount.  Due to the significant public interest in this industry and specifically 

with respect to banking, any public information about cash on hand in our facilities 

provides a significant safety risk. 

 

22. The concept of potential risk associated with public announcements of individually 

identifying financial data is neither new nor unique to the medical marijuana 

industry…. 

 

23. In Pennsylvania, Terrapin was required to submit its internal financial information 

to the Department as part of its Application so that the Department could assess 

whether Terrapin is responsible and capable of establishing and operating a facility. 

 

24. This information was required solely as part of the application process.  Terrapin, 

along with other applicants, submitted financial information to demonstrate 

financial capability to perform should an applicant receive a permit and not for any 

other purpose. 
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Terrapin argues that all of its financial information constitutes confidential proprietary 

information or a trade secret.  Unlike the information found to be exempt above, where Terrapin 

identified specific information that was a trade secret, Terrapin has not demonstrated that its 

financial information, in its entirety, is confidential proprietary information or a trade secret.  

While Terrapin has demonstrated that it treats this information as confidential, it has not adequately 

demonstrated that the disclosure of this information would cause substantial harm to Terrapin’s 

competitive position or how competitors can use this information for their own economic 

enrichment.  Much of Mr. Coleman’s affidavit pertains to certain security concerns; however, these 

concerns are not relevant to the exemption at hand.  Therefore, in the absence of evidence regarding 

how specific pieces of financial information are confidential proprietary information or trade 

secrets, Terrapin has not met its burden of proof.15     

It appears that Terrapin also redacted various other Sections of its application, specifically 

Sections 8, 9, 12, 13, 14, 15, and 20, and Attachments B, C, and F, on the basis that these Sections 

contain confidential proprietary information or trade secrets.  However, Terrapin has not provided 

any evidence in support of these redactions.  As such, it has not met its burden of proof. 

Finally, Terrapin redacted its response to Section 7 of its application (“Civil and 

Administrative Action”), specifically, an attached document referred to as “Schedule A_Civil or 

Administrative History Incident,”16 on the basis that this document is related to a noncriminal 

investigation.  Section 708(b)(17) of the RTKL exempts from disclosure “[a] record of an agency 

relating to a noncriminal investigation.”  65 P.S. § 67.708(b)(17).  However, Terrapin has not 

                                                 
15 Some of Terrapin’s financial information will be required to be disclosed under the Act and posted on the 

Department’s website, including “[t]he amount of medical marijuana sold by a grower/processor during each three-

month period” and “[t]he price of amounts of medical marijuana sold by grower/processors as determined by the 

[D]epartment.”  See 35 P.S. §§ 10231.701(d)(1)-(2).   
16 Due to the extensiveness of Terrapin’s redactions, it is unclear where this document is located in its redacted 

application. 
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provided any evidence in support of this exemption.  Therefore, it is unclear whether a noncriminal 

investigation was conducted, who conducted the investigation, or how the record relates to any 

investigation.17  Further, the exemption does not apply to “the imposition of a fine or civil penalty, 

the suspension, modification or revocation of a license, permit, registration, certification or similar 

authorization issued by an agency or an executed settlement agreement unless the agreement is 

determined to be confidential by a court.”  65 P.S. § 67.708(b)(17)(vi)(A); see also Heavens v. Pa. 

Dep’t of Envtl. Prot., 65 A.3d 1069, 1075 (Pa. Commw. Ct. 2013) (holding that “it was incumbent 

upon DEP to determine whether records existed that did not fall within the exception or whether 

an exception to the noncriminal investigation exception required that certain documents be 

disclosed”).  As a result, Terrapin has not met its burden of proof that the attachment can be 

withheld under this exemption. 

c. Personal identification information 

Both the applicants and the Department argue that the applications contain personal 

identification information.  Under the RTKL, the following personal identification information is 

exempt from disclosure: 

A record containing all or part of a person’s Social Security number; driver’s 

license number; personal financial information; home, cellular or personal 

telephone numbers; personal e-mail addresses; employee number or other 

confidential personal identification number. 

 

                                                 
17 Further, the Department itself does not claim that it conducted a noncriminal investigation.  Based on the nature of 

the document, it appears that any investigations, if they occurred, would have been conducted by jurisdictions outside 

of the Commonwealth.  Section 708(b)(17) only protects records of noncriminal investigations conducted by an 

“agency,” defined by the RTKL as “[a] Commonwealth agency, a local agency, a judicial agency or a legislative 

agency.”  See 65 P.S. § 67.102.  Regardless, as explained above, Terrapin has not submitted any evidence 

substantiating its claim of the exemption.     
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65 P.S. § 67.708(b)(6)(i)(A).  The exemption also includes “[a] spouse’s name; marital status, 

beneficiary or dependent information.”  65 P.S. § 67.708(b)(6)(i)(B).  “Personal financial 

information” is defined to include: 

An individual’s personal credit, charge or debit card information; bank account 

information; bank, credit or financial statements; account or PIN numbers and other 

information relating to an individual’s personal finances. 

 

65 P.S. § 67.102.  

A review of the Department’s exemption logs indicates that it redacted various categories 

of information from the applications under this exemption, specifically:  email addresses, home 

addresses, personal telephone numbers, dates of birth, driver’s license numbers, spouse and 

beneficiary information, driver’s license and passport photographs, passport identification 

numbers, and social security numbers.  The Department also redacted information it claims is 

“personal financial information,” including bank account numbers, names and addresses of 

financial institutions, bank account statements, and “terms, conditions, rights and privileges 

relating to stocks.”  The applicants also redacted information they claim to be personal 

identification information. 

 Some of this information is not explicitly covered by the exemption.  Photographs18 and 

dates of birth are not defined as “personal identification information” and are thus not covered by 

the exemption; likewise, while the home addresses of law enforcement officers and judges are 

covered under the exemption, 65 P.S. § 67.708(b)(6)(i)(C), the exemption does not apply to any 

other home address.  See Delaware County v. Schaefer, 45 A.3d 1149 (Pa. Commw. Ct. 2012) 

                                                 
18 The Vehicle Code makes it unlawful for “any officer, employee or agent of any Commonwealth agency or local 

authority which makes or receives records or reports required to be filed under this title to sell, publish or disclose … 

which relate to the driving record of any person.”  75 Pa.C.S. § 6114(a).  Information contained on a driver’s license 

relates to the driving record of a person.  See Advancement Project v. Pa. Dep’t of Transp., 60 A.3d 891 (Pa. Commw. 

Ct. 2013).  However, in this case, it does not appear that this section of the Vehicle Code applies to the Department, 

as it does not “make[] or receive[] records or reports required to be filed under” the Vehicle Code.  Additionally, 

neither the Department nor the applicants raise the Vehicle Code as a basis for denial. 
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(concluding that dates of birth and home addresses “not categorically exempt under the Personal 

Identification Exception”)19; but see 65 P.S. § 67.708(b)(30) (exempting from disclosure the dates 

of birth and home addresses of minors).  

Emails and phone numbers may be withheld if they are of the types considered personal 

identification information.  Section 708(b)(6) exempts from disclosure “home, cellular or personal 

telephone numbers” and “personal e-mail addresses.”  65 P.S. § 67.708(b)(6)(i)(A).  In Office of 

the Lieutenant Governor v. Mohn, the Commonwealth Court held that secondary, agency-issued 

email addresses are personal identification information, and are, therefore, not subject to public 

disclosure.  67 A.3d 123 (Pa. Commw. Ct. 2013) (“While the secondary e-mail address in question 

is used to conduct agency business, it still falls within Section 708(b)(6)(i)(A) … because, even 

though it is being used to transact public business, nonetheless, it is still personal to that person”), 

abrogated in part on other grounds, Pa. State Educ. Ass’n v. Commonwealth, 148 A.3d 142 (Pa. 

2016); see also Office of the Governor v. Raffle, 65 A.3d 1105, abrogated in part on other grounds, 

Pa. State Educ. Ass’n, 148 A.3d 142 (pertaining to agency-issued telephone numbers).  However, 

in Pa. State System of Higher Education v. The Fairness Center, the Court found that email 

addresses “held out to the public as places where faculty and coaches could be contacted” are not 

personal identification information subject to the exemption.  No. 1203 C.D. 2015, 2016 Pa. 

Commw. Unpub. LEXIS 245 (Pa. Commw. Ct. 2016).20 

Based on a review of the redacted applications, the OOR is satisfied that personal phone 

numbers and email addresses, as contemplated by Mohn and Raffle, have been redacted, with the 

                                                 
19 To the extent that the Department or the applications argue that dates of birth are exempt under Section 708(b)(1)(ii) 

of the RTKL because their release would “result in a substantial and demonstrable risk of physical harm to or the 

personal security of an individual”, 65 P.S. § 67.708(b)(1)(ii), the parties have not submitted any evidence in support 

of this exemption.  Cf. Hancock v. Pa. Public Utility Comm’n, OOR Dkt. AP 2017-1495, 2017 PA O.O.R.D. LEXIS 

1436 (citing Governor’s Office of Admin. v. Purcell, 35 A.3d 811, 821 (Pa. Commw. Ct. 2011)). 
20 An unreported opinion of the Commonwealth Court may be cited for its persuasive value.  210 Pa. Code § 69.414. 
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following exceptions.  First, each application has a “Primary Contact” or registered agent listed 

for the applicant, and the OOR cannot conclude, based on the very nature of this individual, that 

their contact information has not been held out to the public.  Secondly, the applications require 

the applicants to list its principals, financial backers, and operators.  Because these individuals 

appear to be business executives, attorneys, and other professionals, the OOR cannot conclude that 

these individuals have not held their contact information out to the public.  Similarly, to the extent 

that any professional’s contact information has been redacted elsewhere in the application, the 

Department and the applicants have similarly failed to meet their burden of proof.21   Finally, to 

the extent that any business or corporation’s contact information has been redacted, the parties 

have failed to demonstrate that this information has not been held out to the public.  

Finally, while “personal identification information” involves information of a “person,” 

“personal financial information” is limited to information pertaining to an “individual.”  See 65 

P.S. § 67.102.  These are distinct definitions: the Statutory Construction Act defines “individual” 

as “[a] natural person,” while a “person” is defined to include “a corporation, partnership, limited 

liability company, business trust, other association, government entity (other than the 

Commonwealth), estate, trust, foundation or natural person.”  1 Pa.C.S. § 1991; see also Butler 

Area Sch. Dist. v. Pennsylvanians for Union Reform, 172 A.3d 1173, *20 (Pa. Commw. Ct. 2017) 

(discussing the difference between individuals and persons in terms of privacy interests).  As a 

result, Section 708(b)(6) only exempts from disclosure a “natural person’s” financial information, 

and does not apply to the financial information of any other entity.  To the extent that the financial 

information of any other entity was redacted, the Department and the applicants have not met their 

                                                 
21 For example, the Department redacted an attorney’s work email address from Harvest’s application at pg. 225; it is 

unclear how the attorney’s firm-issued work email address has not been held out to the public considering it is located 

on the firm’s letterhead. 
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burden of proof.  A review of the redacted applications, along with the Department’s exemption 

logs, demonstrates that Mission’s application, with the exception of the redactions made at page 

255,22 contains individuals’ bank account information and bank and financial statements.  This 

information can be withheld because it constitutes personal financial information.  Likewise, in 

KW Ventures’ application, the Department redacted the name and address of an individual’s 

financial institution.  Since this information relates to an individual’s personal finances, it is 

personal financial information that may be redacted.  However, the Department also redacted 

portions of Terrapin’s application that ask applicants to describe the “terms, conditions, rights and 

privileges” relating to stocks for “all persons with a controlling interest in the business.”  Since 

Terrapin and the Department disclosed other details about those stocks (type/class, number of 

shares held, and percentage of outstanding voting stock), it is unclear how this final category of 

information would be exempt from disclosure. 

 Additionally, some of the redacted information is explicitly exempt from disclosure.  

Driver’s license numbers and social security numbers are specifically mentioned in the exemption.  

See 65 P.S. § 67.708(b)(6)(i)(A).  Likewise, passport identification numbers are a “confidential 

personal identification number” as contemplated by the exemption.23  Id.  Finally, spouse and 

beneficiary names are expressly subject to the exemption as well.24  See 65 P.S. § 

67.708(b)(6)(i)(B).       

                                                 
22 On page 255, the Department redacted certain information from an Affidavit of Capital Sufficiency submitted by 

PL Pennsylvania Dispensary, LLC, which is not an individual. 
23 While not referenced by the parties, it appears that some federal employer identification numbers were redacted 

from the applications.  These numbers are confidential “return information” under the Internal Revenue Code and may 

be redacted.  See 26 U.S.C. § 6103(b)(2)(A) (defining “return information” to include “a taxpayer’s identity … or any 

other data, received by, recorded by, prepared by, furnished to, or collected by the Secretary with respect a return...”).   
24 The OOR notes that Section 708(b)(6) does not exempt from disclosure any other person’s name.  For example, 

Harvest redacted the names of its principals, financial backers, operators, and employees.  There is no support under 

this exemption for these redactions.  To the extent that an applicant or the Department redacted any name other than 

a spouse’s or beneficiary’s, they have not met their burden of proof. 



 

 39 

To the extent that any other information was redacted pursuant to the exemption, neither 

the Department nor the applicants have met their burden of proof.  In its exemption log provided 

to the Department, Terrapin states that it redacted “[p]ersonally identifiable information” from its 

application.  For example, Terrapin redacted the entirety of Attachment B (“Organizational 

Documents”) – 689 consecutive pages – on the basis that these pages contained information subject 

to the exemption, as well as confidential proprietary information and trade secrets.  Terrapin has 

not provided any evidence in support of these voluminous redactions.  Harvest, meanwhile, states 

that it redacted signatures from its applications.  However, “[b]ecause signatures are not 

specifically included within this exemption, they are not protected as personal identification 

information under 65 P.S. § 67.708(b)(6)(i)(A).”  Murray v. Pa. Dep’t of Health, OOR Dkt. AP 

2017-0152, 2017 PA O.O.R.D. LEXIS 1532.  Therefore, signatures may not be redacted pursuant 

to this exemption. 

Despite much of the redacted information not being subject to Section 708(b)(6) of the 

RTKL, the OOR must determine whether any of this information is protected by the constitutional 

right to privacy, pursuant to the holding in Pa. State Educ. Ass’n v. Commonwealth, 148 A.3d 142 

(Pa. 2016) (“PSEA”).  In PSEA, the Supreme Court held that agencies must consider an 

individual’s right to privacy prior to granting access to certain information under the RTKL.  Id. 

at 158 (“The right to informational privacy is guaranteed by Article 1, Section 1 of the 

Pennsylvania Constitution, and may not be violated unless outweighed by a public interest 

favoring disclosure.”).25  The Court “developed a body of case law requiring governmental 

                                                 
25 The applications appear to contain the personal information of both Commonwealth citizens, and non-citizens of 

the Commonwealth.  Although the Court in PSEA discussed a Commonwealth citizen’s constitutional right to privacy 

under the Pennsylvania Constitution, there is no indication that the Court intended to limit the application of the 

constitutional right to privacy to only Commonwealth citizens.  See PA. CONST. Art. I, Sec. I (“All men … have certain 

inherent and indefeasible rights…”). 
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agencies to respect the constitutional privacy rights of citizens when disseminating requested 

information.  In such circumstances, a balancing test is required before the disclosure of any 

personal information.”  Id. at 156 (emphasis added); see also Sapp Roofing Co., Inc. v. Sheet Metal 

Workers’ Int’l Ass’n, Local Union No. 12, 713 A.2d 627 (Pa. 1998); Pa. State Univ. v. State 

Employees’ Ret. Bd., 935 A.2d 530 (Pa. 2007); Tribune-Review Publ. Co. v. Bodack, 961 A.2d 

110 (Pa. 2008).  The constitutional right to privacy must be applied even where there is no RTKL 

exemption expressly stating that this constitutionally protected personal information can be 

withheld.  Id.; see also 65 P.S. § 67.305(a)(3) (excluding records exempt from disclosure under 

state law from the presumption that a record in the possession of an agency is a public record). 

Also in PSEA, the Court reiterated that where “constitutionally protected privacy rights are 

implicated[,]” the applicable standard is “a balancing test, weighing privacy interests and the extent 

to which they may be invaded against the public benefit which would result from disclosure.”  Id. 

at 154-55 (citing Bodack, 875 A.2d at 408 (quoting Times Publ. v. Michel, 963 A.2d 1233, 1239 

(Pa. Commw. Ct. 1993))).  “‘[C]ertain types of information,’ including home addresses, by their 

very nature, implicate privacy concerns and require balancing.”  PSEA, 148 A.3d at 156-57 (citing 

Bodack, 961 A.2d at 115-16). 

In PSEA, the Court held that the home addresses of public school employees were not 

subject to access under the RTKL because they were protected by the right to privacy.  The Court 

summarized its application of the balancing test as follows: 

On the one hand, the public school employees have strong privacy interests in 

protecting their home addresses from disclosure, in response to broad and generic 

requests based upon no criteria other than their occupation.  As PSEA indicates, 

public school employees just want to work, and should not be required to forfeit 

their privacy merely as a precondition to, or by virtue of, their decision to be 

employed as public school employees….  On the other hand, the OOR has 

identified no public benefit or interest in disclosure of perhaps tens of thousands of 

addresses of public school employees.  We likewise perceive no public benefit or 
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interest to disclosure in response to such generic requests for irrelevant personal 

information of these particular employees….  While the goal of the legislation to 

make more, rather than less, information available to public scrutiny is laudable, 

the constitutional rights of the citizens of the Commonwealth to be left alone 

remains a significant countervailing force. 

 

Id. at 158.   

 More recently, in Reese v. Pennsylvanians for Union Reform, No. 42 MAP 2016, No. 43 

MAP 2016, No. 111 MAP 2016, 2017 Pa. LEXIS 3160 (Pa. 2017), the Supreme Court reiterated 

the need for agencies to perform a balancing test before disclosing personal information.  In Reese, 

Pennsylvanians for Union Reform (“PFUR”) sought a list of employees, including, but not limited 

to, their names, dates of birth and voting residences (“List”).  Id. at *6.  The State Treasurer asserted 

that release of personal information requires the balancing test enunciated in PSEA, while PFUR 

argued that the List was accessible under the Section 614 of the Administrative Code, 71 P.S. § 

234(c).  Id. at *23. 

As originally enacted, Section 614 directed that all of the information on the List “shall be 

public information.”26  71 P.S. § 234(c).  The court held that “[b]y declaring that the information 

on the List is ‘public information,’ … [S]ection 614 ha[s] statutorily established the public nature 

of the List.”  Reese, 2017 Pa. LEXIS 3160 at *25.  However, the Court noted that Section 614 

“provided no statutory mechanism, or method, for the public to gain access to the List.”  Id.   

Accordingly, the Court concluded that the access provisions of the RTKL “must now guide and 

control public access to the List.”  Id. at *28.  The Court likewise held that the thirty exemptions 

to public disclosure under the RTKL do not apply, “as [they] would ‘supersede or modify’ the 

public nature of the information on the List established by the General Assembly in [S]ection 614.”  

Id. at *30. 

                                                 
26 A 2002 amendment modified this provision to state that information identifying the voting residence “shall not be 

public information and may not be treated as such.” 71 P.S. § 234(c). 
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Although the Court found that the exemptions under the RTKL did not apply, the Court 

determined that “the PSEA balancing test is applicable to all government disclosures of personal 

information, including those not mandated by the RTKL or another statute.”  Id. at *32.  The Court 

went on to state: 

[W]hile we have ruled that the Treasurer may not redact information on the List by 

application of the exceptions from disclosure under the RTKL, Article I, Section 1 

of our Constitution dictates that the Treasurer perform the PSEA balancing test with 

respect to all of the information on the List before it is disseminated to the public 

(via the access provisions of the RTKL).  Pennsylvania courts are obliged to 

construe statutory enactments as consistent with the Pennsylvania Constitution, and 

we must presume that the General Assembly did not intend to violate the 

Constitution of this Commonwealth when enacting [S]ection 614 of the 

Administrative Code.  Id. at 157 (citing 1 Pa.C.S. § 1922(3); Harrington v. 

Commonwealth, Dep’t of Transp., 563 Pa. 565, 763 A.2d 386, 393 (2000)).  In 

performing these balancing tests, the Treasurer need not in every instance do so ab 

initio, as we see no impediment to his reliance, when appropriate, on legislative 

pronouncements or prior decisions of this or other Pennsylvania courts.  See, e.g., 

PSEA, 148 A.3d at 157-58 (finding that, on the facts and circumstances presented, 

the home addresses of public school teachers are not subject to government 

disclosure); Governor’s Office of Administration v. Purcell, 35 A.3d 811, 821 (Pa. 

Commw. 2011) (finding that the disclosure of the month and date of birth violates 

the “personal security” exception under the RTKL); 23 Pa.C.S. § 6112 (providing 

for court orders, upon request, to keep confidential the address, telephone number, 

and information about whereabouts of persons who have obtained protection from 

abuse order).  We further note that in PSEA, we indicated that certain of the 

exceptions in section 67.708 of the RTKL reflect that the General Assembly has 

already performed the necessary PSEA balancing test. PSEA, 148 A.3d at 156 & 

n.8. 

 

Id. at *33. 

 

Here, the OOR has found some of the information redacted from the applications to be 

personal identification information under Section 708(b)(6) of the RTKL.  However, as stated 

above, names, addresses, signatures, photographs, and certain phone numbers and email addresses 

are not subject to the exemption.  To the extent that this information belongs to an individual, the 

OOR must determine whether there is a constitutional right to privacy in the information.  See 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5KYV-DBS1-F04J-T053-00000-00&context=
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Butler Area Sch. Dist. v. Pennsylvanians for Union Reform, 172 A.3d 1173, *20 (Pa. Commw. Ct. 

2017) (“The constitutional right to informational privacy only inures to individuals”).   

The Requester argues that the OOR should not conduct a balancing test as contemplated 

by PSEA, citing Butler, and arguing that “the right to informational privacy does not apply to 

information voluntarily submitted by the Applicants to obtain a medical marijuana permit.”  In 

Butler, the Commonwealth Court found that a property assessment record did not trigger the 

balancing test; specifically, the Court noted that the record was “well-established as a public 

record” and that the addresses contained within were not “personal” in nature because they were 

tied to a property rather than an individual.  Id. at 21.  The Court also noted that “[s]tatutory 

considerations also influence the public nature of an address” and explained:  

… [C]ertain factors are constant when evaluating a privacy interest in information.  

One is an individual’s reasonable expectation that the information is of a personal 

nature….  When information is public as a matter of statute, it is unreasonable for a 

person to expect that it is of a personal nature…. Another factor is how the agency 

obtained the information:  when an individual voluntarily submits information, it 

may be disclosed …; whereas, information obtained by an agency premised on 

statutory confidentiality is protected….  Also, the context holds additional 

significance, as does where the information is an essential component of a public 

record. 

 

Id. at *18-19 (citations omitted). 

 Based on Butler and Supreme Court precedent, some of the information here is not subject 

to the balancing test.  First, because only individuals have a right to privacy, there is no right to 

privacy regarding any of the corporate information at issue in the applications.  See id. at *20. 

Secondly, there is no right to privacy regarding any of the names contained in the application.  No 

applicant claims an expectation of privacy regarding this information.  The Act, which states that 

applications are public records, requires applicants to include a “[v]erification of all principals, 

operators, financial backers or employees.”  35 P.S. § 10231.602(a)(1).  Further, the Act and the 
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Department’s temporary regulations are very clear as to which names will be treated 

confidentially.  See 35 P.S. § 10231.302(a); 28 Pa. Code § 1141.22(b); 35 P.S. § 10231.302(b)(2) 

(stating that “[t]he names, business addresses and medical credentials of practitioners authorized 

to provide certifications” are public records).  In light of the Act and the Department’s temporary 

regulations, there is no reasonable expectation of privacy in the names of individuals included in 

the applications.  See Pa. State Univ., 935 A.2d at 540 (“There can be no reasonable expectation 

that the Commonwealth will keep its finances secret from the general public”); cf. Sapp Roofing, 

713 A.2d 627.  Likewise, because there is no reasonable expectation of privacy in names in this 

instance, there cannot be a reasonable expectation of privacy in one’s signature.  Finally, for 

contact information that has been held out to the public, there is no reasonable expectation of 

privacy in information that has already been voluntarily disseminated to the public.  See generally 

Goppelt v. City of Phila. Rev. Dep’t, 841 A.2d 599 (Pa. Commw. Ct. 2004).   

 The remaining information – home addresses,27 dates of birth, and photographs – are 

personal information that is subject to the balancing test.  While the Requester argues that 

applicants do not have a right to privacy in information contained in their applications, the 

Requester also argues that the General Assembly, by making applications public records under the 

Act, “has already determined that the public interest in disclosure of applications outweighs any 

privacy interest in the information contained therein.”  As explained earlier in this Final 

Determination, the applications may be redacted under the RTKL, including for constitutional 

concerns.  See Reese, 2017 Pa. LEXIS 3160.  As a result, the OOR cannot conclude that the 

Legislature already performed the balancing test for the home addresses and photographs 

contained in these applications. 

                                                 
27 As explained above, corporate information is not subject to the balancing test.  Therefore, to the extent that any 

business address has been redacted, it is not subject to the balancing test. 
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The Act requires applicants to provide “[t]he name, residential address and title of each 

financial backer and principal of the applicant.” 35 P.S. § 10231.602.  The Department’s temporary 

regulations, meanwhile, required applicants to include “[t]he name, residential address, date of 

birth, title and short version of a curriculum vitae for each principal, operator, financial backer and 

employee of the applicant, or of any person holding an interest in the applicant’s proposed site or 

facility.”  28 Pa. Code § 1141.29(b)(6).  While courts have recognized a strong privacy interest in 

an employee’s home address, in this instance, the expectation is not as strong due to the 

requirements of the Act and the Department’s temporary regulations.   

The Requester does not articulate a specific public interest, but, by making the applications 

public records and requiring the applicants to provide specific details regarding their operations, 

the Act is clear that there is a public interest in knowing certain details of each applicant.  

Additionally, the Act prohibits certain individuals (“an executive-level public employee, public 

official or party officer, or an immediate family member thereof”) from either “intentionally or 

knowingly hold[ing] a financial interest” or being employed by “a medical marijuana organization 

or … a holding company, affiliate, intermediary or subsidiary thereof.”   35 P.S. § 10231.2101.1.  

Notably absent from the Act or the temporary regulations is any reference to a home address. 

Therefore, after balancing the privacy interests and public interests at stake, the OOR 

concludes that an individual’s street address may be redacted because the privacy interests in this 

piece of information outweigh the public interests.  However, an individual’s city of residence, 

state of residence, and zip code must be disclosed, because the public interest – the identification 

of principals, operators, financial backers and employees, specifically to ensure that they are not 

violating the Act – outweighs the privacy interest in this information.  For dates of birth, while 

there is a public interest in the identification of individuals contained in the applications, there is a 
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strong privacy interest in this information.  See generally Schaefer, 45 A.3d at 1153 (noting that 

dates of birth “could be misappropriated or misused”).  As a result, the privacy interest outweighs 

the public interest.  Finally, while there is a privacy interest in one’s driver license or passport 

photograph, the OOR cannot discern any public interest in the disclosure of this information.  As 

a result, these photographs may be redacted.  

d. Department’s exemptions 

Under the Act, the Department was permitted to “promulgate temporary regulations” “[i]n 

order to facilitate the prompt implementation” of the Act.  35 P.S. § 10231.1107.  In these 

regulations, the Department has made certain information confidential.  28 Pa. Code § 1141.22.  

Both the Department and the applicants argue that information is confidential pursuant to the 

Department’s temporary regulations, specifically “[i]nformation regarding the physical features 

of, and security measures installed in, a facility.”  28 Pa. Code § 1141.22(9).28  In its revised 

response, the Department states that “[i]f not already redacted by Applicants, the Department 

reacted portions of” the following: 

• Section 10 of GP and DS29 applications, which required Applicants to provide 

a summary of proposed security and surveillance equipment to be used in the 

facility, detailing the procedures to be used to prevent unauthorized entry and 

to prevent and detect diversion, theft, or loss of product. 

 

• Section 11C of GP and DS applications, which required Applicants to describe 

plans for transporting medical marijuana, including the type of vehicles that 

would be used, and planned measures to prevent diversion. 

 

                                                 
28 The Requester argues that this regulation “is void to the extent that it conflicts with the RTKL.”  In support, the 

Requester cites State Employees’ Ret. Sys. v. Pennsylvanians for Union Reform, where the Commonwealth Court 

noted, in dicta, that “[i]t seems … in order for an agency to create by regulation an exemption for a record that is 

otherwise subject to disclosure under the RTKL and that would apply to all RTKL requests, … the agency would need 

statutory authority to create such an exemption.”  113 A.3d 9, 27 n.13 (Pa. Commw. Ct. 2015), order vacated, 165 

A.3d 868 (Pa. 2017).  Although there does not appear to be any statutory authorization in the Act for the Department 

to make information confidential in its regulations, the OOR does not have the authority to vacate the Department’s 

regulation.  See 65 P.S. § 67.306 (“Nothing in [the RTKL] shall supersede or modify the public or nonpublic nature 

of a record or document established in … State law, regulation or judicial order or decree”).     
29 “GP” stands for grower/processor, while “DS” stands for dispensary. 
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• Section 12B of GP and DS applications, which required Applicants to detail 

plans for storing medical marijuana within their facilities. 

 

• Section 14C of GP and DS applications, which required Applicants to detail 

inventory management processes. 

 

• Section 15 of DS applications and Section 16B of GP applications, which 

required Applicants to provide a summary of procedures that would be 

implemented in order to prevent the unlawful diversion of seeds, medical 

marijuana plants and other medical marijuana products. 

 

• Section 15B of GP applications, which required Applicants to detail plans for 

disposal of medical marijuana waste. 

 

• Section 16 of DS applications and Section 20 of GP applications, which 

required Applicants to describe sanitation and safety procedures. 

 

• Section 17 of DS applications and Section 22 of GP applications, which 

required Applicants to describe recordkeeping procedures. 

 

• Attachment D of GP and DS applications, which required Applicants to provide 

detailed site and facility plans, including architectural drawings of sites and 

buildings. 

 

The Department argues that it “has a clear interest in protecting the security of these 

businesses and preventing the unlawful diversion of seeds, plants, and ultimate medical marijuana 

products” and that “[a]ll the redacted information, if released, would directly impact the safety and 

security of the buildings, the business infrastructure, the medical marijuana plants and products, 

and would expose or create vulnerabilities to security breaches and potential criminal diversion of 

medical marijuana products into illegal markets.”  The only evidence submitted by the Department 

in support of these redactions – the affidavit of Director Collins – states only that “[t]he Department 

redacted … information pertaining to safety and security of building and business infrastructure, 

as permitted under the RTKL and the Medical Marijuana Temporary Regulations” and that “[t]he 

Department has a strong interest in protecting information that could compromise the security of 

medical marijuana businesses in order to prevent security breaches and unlawful diversion of 
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medical marijuana plants.”  The exemption logs submitted by the Department, outlining redactions 

made by the Department separate from the applicants’ redactions, do not mention the Department’s 

regulation as a basis for redaction, only Section 708(b)(3) of the RTKL.  The redactions are 

described on the exemption logs as either “Security – Site Plans/Blueprint,” “Security – Transport 

Fleet Details,” “Security – Detailed Information Regarding Storage/Secured Areas,” or “Security 

– Detailed Information Regarding Inventory Storage/Secured Areas.”   

Meanwhile, the applicants redacted the Sections of the applications referred to by the 

Department for different reasons.  Mission redacted portions of Sections 10, 11, 14, 15, and the 

entirety of Attachment D, arguing that the redacted information was exempt under Sections 

708(b)(3) or 708(b)(11) of the RTKL; Mission did not redact any portion of Sections 12, 16, or 

17.  KW Ventures redacted portions of Sections 10, 11, 12, 15, 16, and 17, and the entirety of 

Attachment D,30 arguing that the redacted information was exempt under Sections 708(b)(3), 

708(b)(4), and 708(b)(11) of the RTKL; KW Ventures did not redact Sections 14 or 16.   Harvest 

redacted portions of the Sections cited by the Department, along with the majority of Attachment 

D, arguing only that the information constituted trade secrets and confidential proprietary 

information under Section 708(b)(11) of the RTKL.31  Cresco redacted the Sections identified by 

the Department, along with Attachment D, largely in their entirety, arguing that the redacted 

information was exempt under Sections 708(b)(2), 708(b)(3), and 708(b)(11) of the RTKL.   

Finally, Terrapin redacted the Sections identified by the Department, arguing that the information 

is exempt under the Department’s regulation, as well as Sections 708(b)(3) and 708(b)(11) of the 

                                                 
30 Attachment D of KW Ventures’ application consists of 49 consecutive fully-redacted pages.  On the other hand, 

Mission’s Attachment D consisted of 10 consecutive fully-redacted pages. 
31 Although Harvest’s submission generally references the Department’s regulation, Harvest does not argue that any 

particular portion of its application is subject to the Department’s regulation, either in its submission or in its 

subsequent exemption log provided to the Department. 
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RTKL.  Terrapin is the only applicant that raised the Department’s regulation as a basis for 

redaction.    

An agency is entitled to deference in the interpretation of its own regulations.  See Tire 

Jockey Serv., Inc. v. Pa. Dep’t of Envtl. Prot., 915 A.2d 1165, 1188 (Pa. 2007) (finding that an 

agency is entitled to deference in interpreting its own regulations); see also Voltz, 163 A.3d at 493 

(finding that the department was entitled to great deference in its construction of the Insurance 

Statutes because “[it] is specifically delegated administration and enforcement of insurance 

matters”).  However, the Department’s interpretation of its regulation is unclear, as there are 

discrepancies in the amount of information that has been redacted.  While some applicants have 

redacted Sections of their applications in their entirety, the Department has redacted only a few 

words from these same Sections in cases where the applicant did not make any redaction.  For 

example, after KW Ventures did not redact Section 14 of its application, the Department redacted 

only a few words under security-related concerns; meanwhile, Cresco redacted almost the entirety 

of this same Section, and the Department appears to argue that it was appropriately redacted.  

While the OOR understands that each applicant may have included different information in each 

Section, it is unclear how one applicant’s response can necessitate the entire redaction of a Section 

under the regulation, while another’s only implicates a few words being redacted.  

Regardless, neither the Department nor the applicants have met their burden of proof 

regarding the Department’s regulation.  The Department’s evidence is not sufficient, as it is 

conclusory in nature.  The descriptions of the redactions on the Department’s exemption logs – 

“Security – Site Plans/Blueprint,” “Security – Transport Fleet Details,” “Security – Detailed 

Information Regarding Storage/Secured Areas,” and “Security – Detailed Information Regarding 

Inventory Storage/Secured Areas” – do not provide enough detailed information to demonstrate 
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the application of the regulation.  Director Collins’ affidavit is also conclusory and does not meet 

the Department’s burden of proof.  Further, most of the applicants have not provided any evidence 

or argument regarding the regulation, and Mr. Wenzl’s affidavit, as discussed above, is not 

sufficient to support Terrapin’s redactions made pursuant to the regulation.   

However, Attachment D asks applicants to provide plans and specifications, including 

architectural drawings.  These records undoubtedly consist of “[i]nformation regarding the 

physical features of, and security measures installed in, a facility,” and are therefore confidential 

under the Department’s regulation.  Nevertheless, the OOR cannot conclude that every record 

contained in Attachment D is such a record.  Attachment D also requires applicants “to submit 

evidence that the applicant is in compliance or will be in compliance with the municipality’s 

zoning requirements.”  Harvest, for instance, included an affidavit, which it redacted under Section 

708(b)(11), in support of this requirement.  It is unclear how any other record included under 

Attachment D would pertain to the physical features or security measures installed in a facility.  

As a result, the Department may only withhold plans, specifications, and drawings under its 

regulation.      

The Department also argues that “[i]ndividually identifiable health information” is 

contained in both of Cresco’s applications.  Section 708(b)(5) of the RTKL exempts from 

disclosure “[a] record of an individual’s medical, psychiatric or psychological history or disability 

status” and “related information that would disclose individually identifiable health information.”  

65 P.S. § 67.708(b)(5).  The Department does not explain what “[i]ndividually identifiable health 

information” was redacted from the applications, but a review of the pages referred to in the 

Department’s exemption logs leads the OOR to assume that the Department redacted individuals’ 

organ donor statuses from Florida driver’s licenses.  This information does not pertain to the health 
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and/or condition of an individual; instead, it is an administrative designation on a driver’s license.  

Therefore, this information is not exempt from disclosure under Section 708(b)(5) of the RTKL.32  

Regardless, as this information is personal in nature, and there is seemingly no public interest in 

disclosing it in this instance, the information may be redacted under the constitutional right to 

privacy, as discussed above.   

3. The OOR declines to make a finding of bad faith 

Finally, the Requester asks the OOR to make a finding of bad faith.  Specifically, the 

Requester argues that: 

… [The Department] asserts that it has maintained Applicant redactions where the 

Applicant asserted confidential proprietary, trade secret or personal safety or 

security exemptions.  Stunningly, [the Department] maintained these redactions 

even where the Applicants provided no evidentiary support. [The Department] 

claims that it is “unable to stand in the shoes of the individual or entity claiming 

such exemptions” and that [the Department] “defers to the OOR’s proprietary of 

these redactions.  In other words, [the Department] is refusing to perform is duty 

under the RTKL to determine in the first instance in good faith if the redacted 

information is subject to access.  65 P.S. § 67.901. 

 

[The Department’s] actions directly violate the OOR’s order and opinion dated 

September 11, 2017, in which the appeals officer explained that [the Department] 

has the duty under the RTKL to determine if a requested record is a public record….  

The OOR gave [the Department] sixty days to cure this deficiency.  Sixty days later, 

[the Department] refuses to do so.  This warrants a finding of bad faith.   

 

Although the OOR may make findings of bad faith, only the courts have the authority to impose 

sanctions on agencies.  See generally 65 P.S. § 67.1304(a) (noting that a court “may award 

reasonable attorney fees and costs of litigation ... if the court finds ... the agency receiving the ... 

request willfully or with wanton disregard deprived the requester of access to a public record ... or 

otherwise acted in bad faith...”); 65 P.S. § 67.1305(a) (“A court may impose a civil penalty of not 

more than $ 1,500 if an agency denied access to a public record in bad faith”).  

                                                 
32 The OOR notes that Cresco did not argue that this information should be redacted. 
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The Department’s position is that an agency may not waive a third party’s interest in 

protecting its records.  The Commonwealth Court has “recognize[d] a third party’s interest in 

protecting its records in an agency’s possession that may not be waived by the agency.”  Voltz, 

163 A.3d at 490; see also Pa. Dep’t of Educ. v. Bagwell, 131 A.3d 638, 649-50.  While the Court 

has never said that this interest is absolute, thus applying to every reason for denial, the Court has 

made clear that third parties have an interest in protecting their trade secrets or confidential 

proprietary information.  

Section 901 of the RTKL states that “an agency shall make a good faith effort to determine 

if the record requested is a public record….”  65 P.S. § 67.901.  In instances where a third party 

has provided a written statement that the requested record contains a trade secret or confidential 

proprietary information, Section 707(b) of the RTKL provides a procedure wherein: 

Notification shall be provided within five business days of receipt of the request for 

the record.  The third party shall have five business days from receipt of notification 

from the agency to provide input on the release of the record.  The agency shall 

deny the request for the record or release the record within ten business days of the 

provision of notice to the third party and shall notify the third party of the decision. 

 

65 P.S. § 67.707(b) (emphasis added).33  Therefore, while Section 707 requires an agency to 

consult with third parties regarding their claims of trade secrets or confidential proprietary 

information, Section 707 also permits agencies to deny those claims when they are not made in 

good faith.  Compare 65 P.S. § 67.901, with 65 P.S. § 67.707.  

The Department’s temporary regulations required applicants to submit both “an initial 

permit application … together with a redacted version….”  28 Pa. Code § 1141.29.  The regulations 

also instructed applications to “mark confidential proprietary information as confidential 

                                                 
33 It appears that some applicants may have provided a written statement along with their redacted applications 

indicating that the redacted applications contained trade secrets or confidential proprietary information.  However, 

there is no indication that the Department followed the requirements of Section 707(b). 
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proprietary information prior to submission [of an application] to the Department.”  28 Pa. Code 

§ 1141.22(c).  The Department’s application instructions did not limit redactions that may be made 

to an application to confidential proprietary information; instead, the instructions explained that 

“[a]ny … information regarding a medical marijuana grower/processor or dispensary that falls 

within any exception to the [RTKL], or is otherwise considered to be confidential or proprietary 

information by other law” is not subject to disclosure.34   

These redacted applications, with additional redactions made by the Department, were the 

records that the Department granted access to in response to the Request.35  These redacted 

applications contained voluminous redactions made by the applicants without any explanation 

from the applicants why the information was redacted.  While the applicants were instructed to 

mark confidential proprietary information on their applications, there is no indication from the 

Department that this was a common practice or that the Department enforced its instructions.  

Further, there is no evidence that the Department understood why the applicants redacted the 

information:  the Department’s response to the Request only references exemptions raised by the 

Department, and its initial submission on appeal explains only that applicants “redact[ed] what 

they deemed to be proprietary and confidential or otherwise subject to redaction under the RTKL.”  

The Department’s initial submission further explained that it “started with applicant-redacted 

applications, added Department redactions if necessary, and posted the redacted applications on 

its public website” because the Department was unable to waive a third party’s interest in 

protecting their records.       

                                                 
34  See Medical Marijuana Organization Permit Application Instructions, available at 

http://www.health.pa.gov/_layouts/download.aspx?SourceUrl=http://www.health.pa.gov/My%20Health/Diseases%2

0and%20Conditions/M-P/MedicalMarijuana/Documents/Medical%20Marijuana%20Application_Instructions-

Phase%201_b_17-Jan-17.docx. 
35 The original redacted applications can be found at http://www.health.state.pa.us/mmrtk/growers.aspx 

(grower/processor applications) and http://www.health.state.pa.us/mmrtk/dispensaries.aspx (dispensary applications), 

respectively. 

http://www.health.pa.gov/_layouts/download.aspx?SourceUrl=http://www.health.pa.gov/My%20Health/Diseases%20and%20Conditions/M-P/MedicalMarijuana/Documents/Medical%20Marijuana%20Application_Instructions-Phase%201_b_17-Jan-17.docx
http://www.health.pa.gov/_layouts/download.aspx?SourceUrl=http://www.health.pa.gov/My%20Health/Diseases%20and%20Conditions/M-P/MedicalMarijuana/Documents/Medical%20Marijuana%20Application_Instructions-Phase%201_b_17-Jan-17.docx
http://www.health.pa.gov/_layouts/download.aspx?SourceUrl=http://www.health.pa.gov/My%20Health/Diseases%20and%20Conditions/M-P/MedicalMarijuana/Documents/Medical%20Marijuana%20Application_Instructions-Phase%201_b_17-Jan-17.docx
http://www.health.state.pa.us/mmrtk/growers.aspx
http://www.health.state.pa.us/mmrtk/dispensaries.aspx
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The Commonwealth Court’s precedent regarding a third party’s interest does not mean that 

an agency is required to accept a third party’s redactions at face value with no explanation for why 

that information should be redacted.  Likewise, such precedent does not necessitate the delegation 

of an agency’s duties under Section 901 of the RTKL.  In light of this, the OOR’s Opinion and 

Order stayed the matter and directed the Department to review the unredacted applications, 

specifically the material that was redacted by the applicants but not reviewed by the Department, 

to meet its obligations under Section 901.   

 The Department, pursuant to the OOR’s Opinion and Order, then reviewed the unredacted 

applications.  However, while the Department maintained the majority of the applicants’ 

redactions, this alone does not constitute bad faith.  Likewise, in light of the Commonwealth 

Court’s recognition of a third party’s interest in protecting its records, especially regarding the 

disclosure of trade secrets and confidential proprietary information, the Department’s reliance on 

that precedent does not constitute bad faith.  Most importantly, however, because the OOR has not 

been able to review the redacted information in camera,36 the OOR declines to make a finding of 

whether the Department acted in bad faith.   

CONCLUSION 

For the foregoing reasons, Requester’s appeal is granted in part and denied in part, and 

the Department is required to provide copies of the applications as set forth above within thirty 

                                                 
36 The OOR notes that when dealing with redactions, in camera review is often a helpful tool.  Originally, the 

Requester asked the OOR to conduct an in camera review, but has seemingly abandoned that request after receipt of 

the Department’s revised response.  However, even if the Requester provided an extension of time to permit the OOR 

to conduct an in camera review, there is a fundamental lack of evidence that would have helped guide the OOR with 

its review.  Three of the direct interest participants – Mission, KW Ventures, and Harvest – did not submit competent 

evidence in support of the redactions.  Cresco submitted the conclusory affidavit of Attorney Figone, which is not 

sufficient evidence.  Terrapin submitted multiple affidavits in support of their redactions; however, the extensiveness 

of its redactions and the lack of evidence regarding specific pieces of exempt information means these affidavits would 

not have been sufficient to guide the OOR’s in camera review.  Finally, while the Department submitted exemption 

logs in support of its redactions, the evidence submitted was not sufficient, and the exemption logs do not discuss any 

of the redactions made by the applicants, which are most redactions at issue in this appeal. 
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days.  Within thirty days of the mailing date of this Final Determination, any party may appeal to 

the Commonwealth Court.  65 P.S. § 67.1301(a).  All parties must be served with notice of the 

appeal.  The OOR also shall be served notice and have an opportunity to respond as per Section 

1303 of the RTKL.  However, as the quasi-judicial tribunal adjudicating this matter, the OOR is 

not a proper party to any appeal and should not be named as a party.37  This Final Determination 

shall be placed on the OOR website at: http://openrecords.pa.gov. 

FINAL DETERMINATION ISSUED AND MAILED: January 11, 2018 

/s/ Kyle Applegate 

______________________ 

APPEALS OFFICER 

KYLE APPLEGATE, ESQ. 

 

Sent to:  Joshua Bonn, Esq. (via e-mail only); 

  Carol Mowery, Esq. (via e-mail only); 

  Lisa Keefer (via e-mail only); 

  Alice Mitinger, Esq. (via e-mail only); 

  John Figone, Esq. (via e-mail only); 

  Andrew Thut (via e-mail only); 

  Sean Berberian, Esq. (via e-mail only); 

  KW Ventures Holding LLC (via e-mail only) 

   

                                                 
37 Padgett v. Pa. State Police, 73 A.3d 644, 648 n.5 (Pa. Commw. Ct. 2013). 

http://openrecords.pa.gov/
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 OPINION AND ORDER  

 

IN THE MATTER OF        :  

    :  

WALLACE MCKELVEY AND       : 

PENNLIVE AND THE PATRIOT-NEWS,     :       

Requester         :  

    :   

v.           :  Docket No.: AP 2017-1443 

    :  

PENNSYLVANIA DEPARTMENT     : 

OF HEALTH,         : 

Respondent         : 

           

INTRODUCTION 

 

Wallace McKelvey, a reporter for PennLive and The Patriot-News (collectively the 

“Requester”), submitted a request (“Request”) to the Pennsylvania Department of Health 

(“Department”) pursuant to the Right-to-Know Law (“RTKL”), 65 P.S. §§ 67.101 et seq., seeking 

applications for medical marijuana grower/processor and dispensary permits.  The Department 

partially denied the Request, directing the Requester to redacted copies of applications posted on 

the Department’s website.  The Requester appealed to the Office of Open Records (“OOR”).  For 

the reasons set forth in this Opinion and Order, the appeal is stayed, and the Department is required 

to take further action as directed.  

 

 



 

 2 

FACTUAL BACKGROUND 

 On May 12, 2017, the Request was filed, seeking “[a]ll applications submitted for medical 

marijuana grower/processor and dispensary permits.”  On May 18, 2017, the Department invoked 

a thirty-day extension of time.  See 65 P.S. § 67.902(b).  The Requester subsequently agreed to 

provide the Department additional time to respond to the Request on June 19, 2017.1  See 65 P.S. 

§ 67.902(b)(2).   

On July 10, 2017, the Department partially denied the Request, referring the Requester to 

the Department’s website for redacted copies of “all the complete grower/processor (GP) 

applications, and the complete applications for the twenty-seven applicants who were awarded 

dispensary permits.”  See 65 P.S. § 67.704.  Regarding the redactions, the Department argued that: 

Individual home addresses, direct phone numbers, driver’s license information, 

dates of birth, passport information, Social Security Numbers, Federal Employer 

Identification Numbers (FEINs), personal identification numbers (PIN), bank 

account information, tax information, credit card numbers, and email addresses 

were redacted pursuant to 65 P.S. §§ 67.708(b)(1)(ii) and (b)(6)(i)….  This 

information is also exempt from access pursuant to the privacy protections of the 

4th Amendment of the United States Constitution and Art. 1, § 8 of the Pennsylvania 

Constitution, and is therefore excluded from the definition of a “public record.” … 

 

To the extent that [the Request] identifies records that constitute or reveal a trade 

secret or confidential proprietary information, or financial records relating to the 

third party, [the Request] is denied.  See 65 P.S. §§ 67.707(b); 67.708(b)(11); and 

67.305(a)(2). 

 

Records that, if disclosed, would create a reasonable risk of endangering the safety 

or security of a building; expose or create a vulnerability within critical systems, 

i.e. building plans or infrastructure records; or jeopardize computer security, have 

also been redacted.  See 65 P.S. §§ 67.708(b)(3), (b)(3)(iii), and (b)(4). 

 

Regarding the remaining dispensary applications, [the Request] is denied at this 

time.  As we discussed, the applications are voluminous and the Department is in 

the process of posting the non-confidential portions of all applications on the 

Department’s website.  The Department tried, unsuccessfully, to secure additional 

time to finish processing the documents you requested.  The Department intends to 

post the remaining applications in the near future…. 

                                                 
1 The Department requested a further extension from the Requester, which was denied on July 6, 2017. 
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On July 26, 2017, the Requester appealed to the OOR, challenging the partial denial and 

stating grounds for disclosure.2  In the appeal, the Requester limited the appeal “to the partial 

denials of grower/processor applications for Cresco Yeltrah, LLC and Terrapin Investment Fund 

1, LLC, and dispensary applications for Cresco Yeltrah, LLC, KW Ventures Holdings, LLC, 

Mission Pennsylvania II, LLC and SMPB Retail, LLC.”  Additionally, the Requester argued that 

the OOR should conduct an in camera review of the records and require the Department to submit 

a privileged log identifying the reasons why the redacted material is exempt from disclosure; 

further, the Requester argued that the OOR should conduct a hearing “to allow Requesters to 

confront any evidence submitted by [the Department] or third party participants.”  The OOR 

invited both parties to supplement the record and directed the Department to notify any third parties 

of their ability to participate in the appeal.  See 65 P.S. § 67.1101(c).  On August 2, 2017, the 

Department notified the applicants implicated in the appeal. 

On August 7, 2017, the Department submitted a position statement, explaining that it was 

unable to completely respond to the Request due to the volume of records involved; however, the 

Department further explained that it has since posted all responsive applications, with redactions, 

to the Department’s website.  In addition, the Department provided corrected copies of certain 

applications that were “improperly redacted” by the Department.  Regarding the redactions to the 

applications, the Department argued that it properly made these redactions.  Specifically, the 

Department explained that it “started with applicant-redacted applications, added Department 

redactions if necessary, and posted the redacted applications on its public website because 

‘agencies are not permitted to waive a third party’s interest in protecting their records.’”  See Pa. 

                                                 
2 The Requester subsequently provided the OOR with additional time to issue a final determination in this matter.  See 

65 P.S. § 67.1101(b)(1). 
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Dep’t of Educ. v. Bagwell, 131 A.3d 638, 650 (Pa. Commw. Ct. 2015).  However, the Department 

argued that “the applicant must defend any redaction not made by the Department.”  In support of 

the redactions, the Department provided the affidavit, made under penalty of perjury, of John 

Collins, Director of the Office of Medical Marijuana. 

On August 7, 2017, the Requester responded to the Department’s submission, challenging 

Director Collins’ affidavit and arguing that the Department has not met its burden of supporting 

the redactions.  On August 25, 2017, the Requester made an additional submission, addressing 

redactions made by the applicants and referring to information regarding the applicants that is 

publicly available online. 

On the same day, the Department objected to the Requester’s submission, noting that it 

was made after the record for submissions had closed.  Later that date, the Requester responded to 

the Department’s objection.  In order to fully develop the record in this matter, the Requester’s 

August 25, 2017 submission was accepted into the record before the OOR.  See 65 P.S. § 

67.1102(a)(2). 

LEGAL ANALYSIS 

 “The objective of the Right to Know Law ... is to empower citizens by affording them 

access to information concerning the activities of their government.” SWB Yankees L.L.C. v. 

Wintermantel, 45 A.3d 1029, 1041 (Pa. 2012).  Further, this important open-government law is 

“designed to promote access to official government information in order to prohibit secrets, 

scrutinize the actions of public officials and make public officials accountable for their 

actions.”  Bowling v. Office of Open Records, 990 A.2d 813, 824 (Pa. Commw. Ct. 2010), aff’d 75 

A.3d 453 (Pa. 2013).   
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 The OOR is authorized to hear appeals for all Commonwealth and local agencies.  See 65 

P.S. § 67.503(a).  An appeals officer is required “to review all information filed relating to the 

request.”  65 P.S. § 67.1102(a)(2).  An appeals officer may conduct a hearing to resolve an appeal.  

The decision to hold a hearing is discretionary and non-appealable.  Id.  The law also states that 

an appeals officer may admit into evidence testimony, evidence and documents that the appeals 

officer believes to be reasonably probative and relevant to an issue in dispute.  Id.  Here, the 

Requester requested that the OOR conduct an in camera review and hold a hearing; however, for 

the reasons set forth in this Final Determination, those requests are denied at this time.  

The Department is a Commonwealth agency subject to the RTKL that is required to 

disclose public records.  65 P.S. § 67.301.  Records in possession of a Commonwealth agency are 

presumed public unless exempt under the RTKL or other law or protected by a privilege, judicial 

order or decree.  See 65 P.S. § 67.305.  Upon receipt of a request, an agency is required to assess 

whether a record requested is within its possession, custody or control and respond within five 

business days.  65 P.S. § 67.901.  An agency bears the burden of proving the applicability of any 

cited exemptions.  See 65 P.S. § 67.708(b).   

Section 708 of the RTKL places the burden of proof on the public body to demonstrate that 

a record is exempt.  In pertinent part, Section 708(a) states: “(1) The burden of proving that a 

record of a Commonwealth agency or local agency is exempt from public access shall be on the 

Commonwealth agency or local agency receiving a request by a preponderance of the 

evidence.”  65 P.S. § 67.708(a).  Preponderance of the evidence has been defined as “such proof 

as leads the fact-finder … to find that the existence of a contested fact is more probable than its 

nonexistence.”  Pa. State Troopers Ass’n v. Scolforo, 18 A.3d 435, 439 (Pa. Commw. Ct. 2011) 
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(quoting Pa. Dep’t of Transp. v. Agric. Lands Condemnation Approval Bd., 5 A.3d 821, 827 (Pa. 

Commw. Ct. 2010)).   

1. The permit applications are subject to the RTKL 

Under the Medical Marijuana Act (“Act”), medical marijuana organizations are 

“authorized to receive a permit to … grow, process or dispense medical marijuana.”  35 P.S. § 

67.10231.601; see also 35 P.S. § 10231.103 (defining “medical marijuana organization” as “[a] 

dispensary or a grower/processor”).  Application for these permits “shall be in a form and manner 

prescribed by the [D]epartment and shall include” certain statutorily mandated information, along 

with “[a]ny other information the [D]epartment may require.”  See 35 P.S. § 10231.602; see also 

28 Pa. Code § 1141.29(b).   

Regarding public access to permit applications, the Act states that “[a]pplications for 

permits submitted by medical marijuana organizations” are “public records and shall be subject to 

the [RTKL].”  35 P.S. § 10231.302.  The Department’s regulations elaborate, explaining that 

applications are public records subject to disclosure under the RTKL, “except to the extent that the 

application contains any of the information listed in subsection (b).”  28 Pa. Code § 1141.22(a)(1).  

Subsection (b) states that “[t]he following information is considered confidential, is not subject to 

the [RTKL] and will not otherwise be released to a person pursuant to court order: 

(8) Other information regarding a … medical marijuana organization not listed in 

subsection (a) that falls within an exception to the [RTKL], or is otherwise 

considered to be confidential proprietary information by other law. 

 

(9) Information regarding the physical features or, and security measures installed 

in, a facility. 

 

(10) Information maintained in the electronic tracking system of a grower/processor 

and a dispensary.” 
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28 Pa. Code § 1141.22(b).  The Department’s regulations further instruct that “[a]n applicant shall 

mark confidential proprietary information as confidential proprietary information prior to 

submission to the Department.”  28 Pa. Code § 1141.22; see also 65 P.S. § 67.707(b).   

Because the permit applications are “subject to the [RTKL],” rather than explicitly public, 

the records are not unconditionally public, and exemptions found in the RTKL and other 

statutes/regulations may be raised, as recognized by the Department’s regulations.  See Pa. Dep’t 

of Labor & Indus. v. Heltzel, 90 A.3d 823 (Pa. Commw. Ct. 2014); see also 65 P.S. § 67.306; 65 

P.S. § 67.3101.1; cf. McCord v. Pennsylvanians for Union Reform, 136 A.3d 1055 (involving 

Section 614 of The Administrative Code of 1929, which states that certain information “shall be 

public information”). 

2. The Department did not conduct a good faith effort to determine if the redacted 

material is subject to access 

 The Department’s position statement explains, in detail, its response to the Request.  

Specifically, the Department explains that: 

Clearly, the applicant was in the best position to identify information considered 

confidential and proprietary regarding its process or facility.  Therefore, the 

Department directed all applicants to submit an extra copy of the applicant, redacted 

in accordance with the temporary regulations and the RTKL….  Accordingly, 

applicants submitted applications, redacting what they deemed to be proprietary 

and confidential or otherwise subject to redaction under the RTKL.  The 

Department started with applicant-redacted applications, added Department 

redactions if necessary, and posted the redacted applications on its public 

website…. 

 

Meanwhile, Director Collins attests, in relevant part: 

 

2. The Office [of Medical Marijuana] anticipated that medical marijuana permit 

applications would become the subject of RTKL requests and promulgated 

temporary regulations that instructed applicants to mark on their applications 

any information deemed confidential or proprietary…. 

3. Additionally, applicants were instructed to provide extra copies of applications, 

redacted pursuant to the RTKL and the Act’s temporary regulations. 

4. Redactions made by the Department are marked “DOH Redacted” or “DOH 

Redactions;” all other redactions were made by the applicant. 
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5. The Department redacted personal and financial information, as well as 

information pertaining to safety and security of building[s] and business 

infrastructure, as permitted under the RTKL and the Medical Marijuana 

Temporary Regulations…. 

7. The Department only redacted proprietary and confidential information 

contained on an application if the information was marked proprietary or 

confidential, but the applicant failed to redact the material. 

Section 901 of the RTKL states that “[u]pon receipt of a written request for access to a 

record, an agency shall make a good faith effort to determine if the record requested is a public 

record, legislative record or financial record and whether the agency has possession, custody or 

control of the identified record.”  65 P.S. § 67.901.  The Commonwealth Court has stated that: 

By its plain language, Section 901 describes the actions that an agency is obligated 

to take when it receives a request for a record; it does not define what records are 

subject to disclosure under the RTKL.  Pursuant to Section 901, the agency must: 

first, make a good faith effort to ascertain if the requested record is a public, 

legislative or financial record; second, determine whether the agency has 

possession, custody, or control of the record; and third, respond promptly. 

 

Office of the Budget v. Office of Open Records, 11 A.3d 618, 621-22 (Pa. Commw. Ct. 2011); see 

also In re Silberstein, 11 A.3d 629, 634 (Pa. Commw. Ct. 2011) (noting that “[i]t is … the open-

records officer’s duty and responsibility to determine whether the record is public, whether the 

record is subject to disclosure, or whether the public record is exempt from disclosure”).   

The RTKL does not define “good faith effort.”  However, in Pennsylvanians for Union 

Reform v. Pa. Office of Administration, the Commonwealth Court found that the Office of 

Administration: 

… complied with Section 901 of the RTKL by timely making a substantive 

determination that record of only two specifically-named Commonwealth 

employees’ PAC contributions were not accessible public records, and concluding 

that revealing whether OA had possession, custody or control of such records would 

disclose otherwise protected information. 

 

129 A.3d 1246, 1254 (Pa. Commw. Ct. 2015).  In comparison, an agency did not comply with 

Section 901 when its open-records officer failed to inquire with agency officials “whether [they 
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were] in the possession, custody, or control of any of the … requested emails that could be deemed 

public and, if so, whether the emails were, in fact, public and subject to disclosure or exemption 

from access….”  Mollick v. Twp. of Worcester, 32 A.3d 859, 875 (Pa. Commw. Ct. 2011). 

 In addition to Section 901, there are certain requirements imposed on agency open-records 

officers when dealing with requests for information that a third party has deemed a trade secret or 

confidential proprietary information.  Section 707(b) of the RTKL states that “[a]n agency shall 

notify a third party of a request for a record if the third party provided the record and included a 

written statement signed by a representative of the third party that the record contains a trade secret 

or confidential proprietary information.”  65 P.S. § 67.707(b).  Based upon the third party’s input, 

“[t]he agency shall deny the request for the record or release the record within ten business days 

of the provision of notice to the third party and shall notify the third party of the decision.”  65 P.S. 

§ 67.707 (emphasis added). 

 Therefore, under Section 901 of the RTKL, an agency’s open-records officer must make a 

good faith effort to determine if a record is a public record.  As part of this good faith effort, an 

agency must notify any third party that has alleged that the record contains trade secrets or 

confidential propriety information pursuant to Section 707.  After conferring with the third party, 

the agency shall either deny the request or grant access to the record.   

 In situations involving trade secrets or confidential proprietary information, “agencies are 

not permitted to waive a third party’s interest in protecting the records” before the OOR.  Bagwell, 

131 A.3d at 650 (“[W]hen PSU had no opportunity to review records in the Department’s 

possession to which OOR’s disclosure order applied, PSU established a deprivation of due process 

that merits a remand”).  However, Section 901 tasks agencies with making a good faith effort to 

determine whether a record is subject to access.  While Section 707 requires an agency to consult 
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with third parties regarding their claims of trade secrets or confidential proprietary information, 

Section 707 also permits agencies to deny those claims when they are not made in good faith.  

Compare 65 P.S. § 67.901, with 65 P.S. § 67.707.  

 The Department acknowledges not reviewing the information redacted by the applicants.  

Additionally, there is no indication that the applicants informed the Department of the reasons for 

the redactions; instead, the Department accepted the applications as redacted by the applicants.  

Because the Department has not undertaken a review of this redacted material, it has not made a 

good faith effort to determine whether that information is not subject to public access, as claimed 

by the applicant.3  As a result, the Department has not complied with Section 901 of the RTKL. 

 In Mollick, the Court held that the OOR erred by not “directing the Township’s Open 

Records Officer to make such a good faith determination of the requested information”; as a result, 

the matter was remanded to the OOR “to direct the Township’s Open Records Officer to fulfill his 

duty under the RTKL by making a good faith determination….”  32 A.3d at 875; see also Mollick 

v. Twp. of Worcester, OOR Dkts. AP 2009-0042, AP 2009-0058, and AP 2009-0438 (Final 

Determination Upon Remand).  The OOR has an obligation to sufficiently develop the record for 

judicial review, see Twp. of Worcester v. Office of Open Records, 129 A.3d 44, 57 (Pa. Commw. 

Ct. 2016) (“Under the RTKL, the OOR is charged with developing an evidentiary record before 

its appeals officers to ensure meaningful appellate review”) (citation omitted); Pa. Dep’t of Educ. 

                                                 
3 As noted by the Department, the redacted applications are posted on the Department’s website.  While it is premature 

for the OOR to reach the merits regarding the redactions, a review of the redacted applications demonstrates that the 

applications have not been consistently redacted.  For example, KW Ventures Holdings, LLC’s dispensary 

applications, found at D-1079-17 (available at http://www.health.state.pa.us/mmrtk/docs-dispensaries/D-1079-

17_Redacted.pdf) and D-3025-17 (available at http://www.health.state.pa.us/mmrtk/docs-dispensaries/D-3025-

17_Redacted.pdf), do not include any applicant-made redactions to Section 3 – Diversity Plan, while Mission 

Pennsylvania II, LLC’s dispensary application, found at D-2006-17 (available at 

http://www.health.state.pa.us/mmrtk/docs-dispensaries/D-2006-17_Redacted.pdf), has nearly the entirety of Section 

3 – Diversity Plan redacted.  Meanwhile, the grower/processor application for Terrapin Investment Fund 1, LLC, 

found at GP-4002-17 (available at http://www.health.state.pa.us/mmrtk/docs/GP-4002-17_Redacted.pdf), is almost 

entirely redacted.     

http://www.health.state.pa.us/mmrtk/docs-dispensaries/D-1079-17_Redacted.pdf
http://www.health.state.pa.us/mmrtk/docs-dispensaries/D-1079-17_Redacted.pdf
http://www.health.state.pa.us/mmrtk/docs-dispensaries/D-3025-17_Redacted.pdf
http://www.health.state.pa.us/mmrtk/docs-dispensaries/D-3025-17_Redacted.pdf
http://www.health.state.pa.us/mmrtk/docs-dispensaries/D-2006-17_Redacted.pdf
http://www.health.state.pa.us/mmrtk/docs/GP-4002-17_Redacted.pdf
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v. Bagwell, 114 A.3d 1113, 1121 (Pa. Commw. Ct. 2015) (noting that “appeals officers are 

empowered to develop the record to ensure Chapter 13 courts may perform appellate review 

without the necessity of performing their own fact-finding”) (citations omitted); however, in the 

past, the OOR has recognized that the OOR’s strict timeframes have prohibited it from remanding 

an appeal to an agency for additional actions or staying the appeal to more sufficiently develop the 

record.  See, e.g., Rubinkam and the Associated Press v. Pa. Dep’t of Envtl. Prot., OOR Dkt. AP 

2011-1663, 2012 PA O.O.R.D. LEXIS 304 (“While the OOR has the authority to [hold a hearing 

or conduct in camera review] to further develop the record, given the OOR's statutory duty to issue 

a Final Determination within 30 days absent an extension, the OOR, in this case, could not utilize 

either tool in developing the record.  Additionally, while the OOR has authority to remand and has 

done so pursuant to court order, a Final Determination finding the request was specific and then 

remanding to the Department would be ineffective due to the to the statutory timeframes and 

responsibilities under the RTKL”). 

The Commonwealth Court has since recognized that there are situations wherein an agency 

may not have enough time under the RTKL’s deadlines to effectively review the records at issue.  

In Pa. State System of Higher Education v. Ass’n of State College and University Facilities 

(“APSCUF”), the Court noted: 

If the request is so large that an agency does not have the ability to process the 

request in a timely manner given the enormous number of records requested, it 

would similarly undermine the specific legislative intent that every record be 

reviewed so that free and open discussions can take place within government when 

a decision is being deliberated, and that agencies should be afforded a sufficient 

opportunity to conduct investigations to protect the Commonwealth’s security 

interests and the public’s privacy rights. 

 

Nonetheless, just because an agency claims it neither has the time nor resources to 

conduct a document-by-document review within the time-period required by the 

RTKL does not make it so.  The agency making such a claim has to provide the 

OOR with a valid estimate of the number of documents being requested, the length 
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of time that people charged with reviewing the request require to conduct this 

review, and if the request involves documents in electronic format the agency must 

explain any difficulties it faces when attempting to deliver the documents in that 

format.  Based on the above information, the OOR can then grant any additional 

time warranted so that the agency can reasonably discern whether any exemptions 

apply. 

 

142 A.3d 1023, 1031-32 (Pa. Commw. Ct. 2016) (emphasis added).  Here, the Department explains 

that the applications total approximately 300,000 pages; roughly 800 pages per grower/processor 

applications and 500 pages per dispensary applications.  While roughly 3,600 pages of applications 

are currently at issue in this appeal, the Request originally implicated all 300,000 pages.  The 

Department’s position statement further explains that “the Department was simply unable to 

complete the review and redact process by the final deadline.”  While the Department has not 

provided an estimate of the length of time that it would require to review the unredacted 

applications at issue in this appeal, it is evident from the record before the OOR that there are a 

voluminous amount of records still at issue in this matter.   

Because the Department did not conduct a good faith effort under Section 901 of the RTKL 

to determine if the material redacted by the third parties is exempt from disclosure, it is premature 

for the OOR to determine the applicability of exemptions to this information.  Likewise, the OOR 

has the responsibility to adequately develop the record for judicial review.  Therefore, pursuant to 

Mollick and APSCUF, the matter is stayed, and the OOR will retain jurisdiction over the appeal.  

The Department is directed to conduct a good faith review of the unredacted applications and 

within seven (7) business days provide “a valid estimate of … the length of time that people 

charged with reviewing the [records] require to conduct this review,” along with the basis for that 

estimate.  After reviewing the estimate, the OOR will issue an order setting the time by which the 

Department must complete the review and determine whether the Department will be required to 

provide status updates during the review process.  At the conclusion of the time set by the OOR, 
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the Department shall issue a revised response to the Request and provide an exemption log 

explaining the legal support for each redaction and/or document withheld.4  Within fifteen (15) 

business days of the date of this final response, the Requester shall notify the OOR of any 

deficiencies with the Department’s response.  The OOR will then issue a final determination within 

thirty (30) days of its receipt of the Requester’s submission, absent additional extensions of time 

to develop the record, if necessary.  The Department shall notify all third parties implicated by this 

appeal of this Order. 

ORDER 

For the foregoing reasons, Requester’s appeal is stayed for the Department to take the 

actions set forth above.  This Opinion and Order shall not be deemed a Final Determination for 

purposes of Section 1101 of the Right-to-Know Law, 65 P.S. §§ 67.1101, 67.1102.  This Opinion 

and Order shall be placed on the OOR website at: http://openrecords.pa.gov. 

FINAL DETERMINATION ISSUED AND MAILED: September 11, 2017 

/s/ Kyle Applegate 

______________________ 

APPEALS OFFICER 

KYLE APPLEGATE, ESQ. 

 

Sent to:  Joshua Bonn, Esq. (via e-mail only); 

  Carol Mowery, Esq. (via e-mail only); 

  Lisa Keefer (via e-mail only) 

   

                                                 
4 The OOR notes that in its appeal, the Requester asks the OOR to “compel [the Department] to submit a detailed 

privilege log.” 

http://openrecords.pa.gov/



