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stack of cash

stream of payments
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$100,000 in 401(k) vs. $1,000 per month for life

Which is worth more at age 62?

equals $165,000!

 Flat Benefit

One variable 

-years of service

 Unit Benefit

Two variables

-years of service

-final average salary
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Years of service x $40/year = monthly retirement benefit

e.g. Teamsters & many union plan – salary is irrelevant
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Wife  = 
$400/month

(1)  Assume that wife is 5 years younger than 
husband.  

$400/month for husband’s lifetime = 
$360/month for wife’s lifetime

(2)  What if they are the same age?

**PERS will honor separate interest divisions for 
Tier One, Tier Two and OPSRP.**
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Two increasing variables (years of service & wages) 
produces a geometric curve

Retirement = 
$2,500/month
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$750/month to 
Alternate Payee

Member 
receives $2,500 

- $750 = 
$1,750/month

0 10 15 20
Years of Service                Divorce              Retirement

Assume divorce at 15 years of service, 
benefit = $1,500/month, no premarital service
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$937/month to 
Alternate Payee

Member 
receives $2,500 

- $937 = 
$1,563/month

$1,875

0 10 15 20
Years of Service                Divorce Retirement

Assume divorce at 15 years of service, no premarital service

Kiser & Kiser 
176 Or. App. 627 (2001)

Stokes & Stokes
234 Or. App. 566 (2010)

AP receives 50% x 15/20 
x $2,500 (final benefit) = 
$937/month
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t $1,125/month 
to Alternate 

Payee

Member receives 
$3,000 - $1,125 = 

$1,875/month

$2,250

0 10 15 20
Years of Service                Divorce Retirement

e.g. extra $500/month

AP now receives 50%  x 
15/20 x $3,000 = 
$1,125/month

Should AP share in the 
early retirement subsidy?

When representing the alternate payee in a 
pre-retirement split of a Unit Benefit Plan 
(e.g. PERS) and if Member is likely to continue 
to work and gain salary increases, consider 
that a time share division could be worth a 
lot more to your client ultimately.

(e.g. $750/month in example)

P Oregon
Public
Employees
Retirement 
System
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Every Member has….

Individual Account Program 
(IAP)

 Defined Contribution Plan

 Started in 2004

 6% of salary with earnings

 Giant pooled fund managed by ING

P

and one of these three Defined 
Benefit Plans:

 PERS Tier One (hired before 1996)

 PERS Tier Two (hired between 

1/1/96 & 8/28/03)

 OPSRP (hired after 8/28/03)

P

(See PERS: By The Numbers, p. 3)

 Defined contribution plan; cash in the bank

 Must tie division date to December 31 of any 
year

 Mid year split requires calculation by hand to 
specify dollar amount

 PERS will allow immediate payment
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IAP Hand Calculations
to divide at 9/30/13

X 9/12 = 2,678.80

+ 40,938.42
$43,617.22 as of 9/30/13

x 50% = $21,808.61
as of 12/31/12

*ING – link at PERS website – Member can log in and get actual 
current year contributions.

*

 Pure Unit Defined Benefit Plan

 No account balance

 Formula benefit –
years of service x final average salary x 1.5%

(1.8% P & F)
e.g. 30 years of service = 45% of salary at age 65
(compares to average PERS 30 year retiree in 2011 = 74% of salary)

 Payable at age 55 or later with actuarial reduction @ 6.5% 
per year under age 65 (e.g. retirement at 55 years = 35% 
of the age 65 retirement benefit)

 Not available at all before age 55.

Pension earned so far: 
6 ⅔ years x $34,686 x 1.5% ÷ 12 = 
$289/month at age 65
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Consider offsetting OPSRP with IAP

(Rule of thumb:  OPSRP value = IAP balance at age 40, 
less if younger than 40, more if older than 40)

 Requires actuarial value of OPSRP

 Promotes disentanglement, especially for younger 
members

Normal way to divide is “Time Rule” – Separate Interest

 Only a 50% benefit is paid

 Other 50% evaporates

 Only a current spouse can receive survivor benefits

What is Member has not remarried?

 Benefits for both Member and AP are lost – the 
“hole”

 If Member has remarried, AP can share payment for 
life of second spouse if provided in Court order.

Consider life insurance on 
Member to replace lost 

income for Alternate Payee
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Money Match (defined contribution)
Member’s PERS account x 2 x annuity factor

Full Formula (defined benefit)

Final average salary x years of service x 1.67%
(2% for police & fire employees)

Member receives the best of both.  Sometimes 
an apple                   sometimes an orange.  

PERS stopped contributing 6% to PERS Tier One 
and Tier Two accounts after 2003.

Starting in 2004, those dollars are going into 
the IAP.

RESULT:  Gradual shift to Full Formula
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Full Formula

Final average salary x years of service x 1.67%
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Money Match
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*service after 2003 does not increase 
money match

Typical “old” Tier One

(hired mid 1980’s or earlier)

Rule of Thumb – divide up front
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Analysis:  Full formula will never catch 
up with Money match

1983
2013

Money match

Full formula
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Tier Two

Rule of Thumb – divide on time rule
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Analysis:  Tier Two accounts are too 
small and are overtaken by full formula 

almost every time now.
Exception – Member no longer working

1998 2013

Money match

Today

Retirement –
Full formula

quit today

Retirement

“Younger” Tier One

Hired in the mid 1980’s to early 1990’s –

Toss up as to which division method to use
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Analysis: Full Formula has not caught 
up with the Money Match yet but it will 

as employee works post--divorce.

1990 2013

Money match

Today

Full formula

quit today

2020

Time Rule

If Money Match will prevail Divide account balance now “up 
front”

If Full Formula will prevail Divide benefit at retirement (or 
earliest retirement age) based on 
time rule and give Alternate Payee 
a separate interest
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Money Match
Member’s PERS account 
x 2 x annuity factor

$35,370.81 x 2 x 1.0811*
x $7.60/$1,000** 
=$1,254/month

*years from 12/31/2011 to 
12/31/2022 (age 58)

** factor at age 58

Age 49

Full Formula
Final average salary x 
years of service x 1.67%

$5,140  x 21 x 1.67%
= $1,802/month

21 years

$61,683/yr
$5,140/mo

12/31/

Member will receive at least $1,802/month at 
age 58, even if he quits today.

(Present value = $190,000)

AP’s share = $901/month plus more if Member 
continues to work and have salary increases.

But if we divide account up front, AP will get 
half of $1,254, or only $627/month at 
retirement.  (Present value = $66,000)

Know which formula the Member is most 
likely to retire under before you draft your 

judgment!

To divide account up front 
when full formula will prevail 

serves to short change 
Alternate Payee.
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Judgment says “Divide husband’s PERS account 
equally at time of this Judgment.”

What does that mean?

“Account” ≠ “Benefit”
Don’t describe PERS “account” –

describe as a “benefit.”

 8% earnings guarantee for Tier One “regular” 
account

 Normal retirement age:  Tier One – 58

Tier Two – 60

 Early retirement reduction 8%/year:

Tier One at age 55 = 76% of age 58 
normal retirement benefit

Tier Two at age 55 = 60% of age 60 
normal retirement benefit)
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Retired Participants

Can only divide payment stream based on 
election made at retirement

 Option 1 – single life

 Option 2 – joint & 100% survivor (≅ approx.15% 
reduction from Option 1)

 Option 3 – joint & 50% survivor (≅ approx. 8% 
reduction from Option 1)

 2A – 3A – “pop up”

 Refund Annuity – single life with account 
balance minimum

 15 certain – single life with 15 year minimum

 No “account” to divide

Specify what happens on either death --

 Member dies first –

- to Alternate Payee?

- to beneficiary?

 Alternate Payee dies first –

- to Member?

- to Alternate Payee’s beneficiary?
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1. Member can change beneficiary at divorce, if 
expressly provided in the Court order.

e.g. Option 2 – can change beneficiary to 
child, benefit will be recalculated

2. If 2A or 3A, member can “pop up” to Option 1 
at divorce unless restricted by Court order.

Either change would deprive the AP of 
assurance of income for life.  Must 

restrict these changes to protect 

income of Alternate Payee.

 Miller case [208 Or. App. 619 (2006)] – says 
to value spouse’s survivor benefit as a 
separate asset.

 I say that’s only half the issue!  Also should 
consider Member’s survivor benefit if he
survives the Alternate Payee.  Could have 
equal, offsetting value.

 To be precise, may need to value each 
contingent survivor benefit separately based 
on age & probability of who will survive.

 Alternative:  Allow each party to control 
beneficiary of his/her half on the first death.  
That neutralizes the issue entirely.
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Separate Interest Joint & Survivor

 Disentanglement more 
complete.

 Each party can elect own 
benefit for own lifetime.

 Alternate payee can  
commence after 
Member’s earliest 
retirement date, even if 
Member keeps working.

 Only survivor issues are 
on pre-retirement death.

 Requires Member to elect 
survivorship option for 
Alternate Payee at 
retirement and then split 
payments.

 Alternate Payee must 
wait for Member’s actual 
retirement – commence 
together.

 Appropriate when one 
party has shortened life 
expectancy.

Do we offset?

 Only if in same system and both will retire 
under the same formula.

 But if so, beneficial to keep payment options 
open, especially for survivorship with new 
spouse.

Members hired 
between June 1 
and August 28, 
2003 are Tier 
Two with $0 

account.  
Member is not 
receiving a Tier 
Two statement.
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 Must be attached to 
Judgment (or 
Supplemental Judgment)

 Must be incorporated by 
reference

However . . . 

No
(despite instructions on forms)

 Forms don’t cover all 
situations

 Forms don’t cover all 
alternatives

 Forms are subject to 
interpretation

You still should have specific
division language in judgment
and specify that the language
is to control over forms.

Recognize that Tier One and Tier Two are worth 
many more times the balance shown on statement.

Money Match – at least three times the account 
balance

Full Formula – even more

e.g. Tier Two benefit with $8,000 account was 
worth $150,000
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IAP is a defined contribution (DC) plan.

OPSRP is a defined benefit (DB)plan.

Tier Two is usually a defined benefit plan. 

Tier One can be either and can change over time if 
member continues to work.

Know what you are dividing!

If a DC plan, typically divide up front.

If a DB plan, typically divide using the time 
rule.

If the time rule, usually provide Alternate Payee 
with a separate interest.

But, if either party has a shortened life 
expectancy then consider mandated Option 2 or 
3 (joint & survivor) with “survivor take all” 
approach to give the survivor both halves of the 
benefit after first death.

Get a restraining order if you fear Member 
will withdraw, die or retire pending the 
divorce.

Restraining order must reference PERS benefits.  A 
generic restraining order that does not reference PERS
is not sufficient.
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Don’t try this at home!

Get a QDRO lawyer involved before the 
judgment.  PERS is too complicated and too 
valuable for most family law lawyers to divide 
without expert help.

Certain images and/or photos in this presentation are the copyrighted property of 123RF Limited, 
their Contributors or Licensed Partners and are being used with permission under license. These 
images and/or photos may not be copied or downloaded without permission from 123RF Limited.
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Understanding and Dividing PERS Benefits in Divorce 

 

Question:  Can a PERS Tier Two benefit with an $8,000 account balance be worth $150,000?   

Answer:  Yes, and often so!   

This occurred in a case that I was involved in just last week (as I write this).  I will explain why 

later in this article.   

My point is that PERS benefits are not what they seem.  Often there is much more than meets 

the eye.  So this article will attempt to dispel some of the mystery of the various PERS benefit systems in 

a way that will help you better understand PERS benefits and better serve your clients. 

Every PERS member has two sets of retirement benefits.  First, virtually everyone has an IAP 

account.1  Second, every member has a benefit from one of these three systems:  Tier One, Tier Two or 

OPSRP.   I will address each below.   

IAP Accounts.     

IAP stands for the Individual Account Plan under ORS 238A.300 et. seq.  This is the easiest 

system to understand.  IAP accounts are comprised of the 6% “employee” contributions2 for all PERS 

members plus earnings thereon.  IAP accounts first started in 2004.  The accounts are cash in the bank, 

so to speak, much like a 401(k) or IRA.  However, IAP accounts are not self-directed.  Rather, all IAP 

accounts are invested as a multi-billion dollar pooled fund3 managed by a Wall Street firm.  So the 

investment earnings are determined, and allocated to individual accounts, only once per year.   

For that reason, IAP accounts can be divided on divorce only as of December 31 of any year.  If a 

mid-year division is desired, then the amount to be awarded to an alternate payee must be determined 

by hand.  This is done by determining the alternate payee’s share as of the prior December 31, then 

adding the alternate payee’s share of the 6% employee contribution (not earnings) for the portion of the 

calendar year up to the division date, and then to award that sum as a dollar amount to the alternate 

payee as of the prior December 31.  By using the prior December 31 date as the division date, the 

alternate payee will automatically receive earnings on his/her share going forward.   

OPSRP.  

 This stands for the “Oregon Public Service Retirement Plan” under ORS Chapter 238A and 

applies only to PERS members first employed after August 29, 2003.   OPSRP is a true defined benefit 

plan.  There is no “account balance” as with Tier One or Tier Two.  Rather, it is designed to pay a pension 

(i.e., a stream of payments) at retirement.  It is akin to Social Security – no pot of money, only 

retirement income for life.   

                                                           
1 The exceptions are: (1) anyone who has not worked in a PERS covered position since 2003; and (2) those who are 
retired or terminated and who have already withdrawn or rolled over their IAP elsewhere.  
2 6% of the member’s compensation for the year.  For most PERS members, this contribution is made (“picked up”) 
by the employer even though it is called an “employee” contribution on PERS statements.    
3 $3.9 billion at the end of 2011. 

Reprinted from April 2013 
Family Law Newsletter 
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In OPSRP the amount of retirement income is strictly a function of the member’s years of service 

and final average salary.  The benefit, payable at age 65, is based on this formula:  (years of service) x 

(1.5%) x (final average salary).  So an OPSRP member with 20 years of service will receive a pension 

equal to 30% of his/her final average salary (20 years x 1.5% = 30%).  If final average salary is 

$4,000/month, then the OPSRP pension will be $1,200/month starting at age 65 and continuing for life.  

The member can choose joint-and-survivor options with a spouse beneficiary for a slight reduction in 

the monthly benefit.   

What is an OPSRP benefit worth?  It could be a lot.  An actuary is required to determine the 

value precisely, and that value will vary with interest rates.  But it is not uncommon for the value of a 

member’s OPSRP benefit to approximate the balance of the member’s IAP account.  And an OPSRP is 

not divisible until the member’s earliest retirement age.  Therefore, a good approach to divide an OPSRP 

member’s PERS benefits is to have the member keep the OPSRP and let the spouse take the IAP.  The 

OPSRP will have to be valued, and the difference from the IAP balance will have to be adjusted in some 

manner.  But that approach best serves the interests of disentangling the parties. 

If an OPSRP is to be divided, then the “time rule” approach, as explained in the Kiser4 and 

Stokes5 cases, is generally appropriate and most fair.  PERS will now re-calibrate the portion assigned to 

the alternate payee so that it is payable for the alternate payee’s lifetime rather than the member’s 

lifetime.  That is a good and recent development.  This “separate interest” division best accomplishes 

the interest of disentanglement and in most cases eliminates the need to award or be concerned about 

survivor benefits.6 

Tier Two.   

Tier Two covers members first hired between January 1, 1996 and August 28, 2003.  Their 

account balances are comprised of their 6% employee contributions up thru 2003, plus earnings.  And 

those earnings are not guaranteed (as are Tier One regular accounts, see below).    

But here is an important truth - - for nearly all Tier Two members, the balance of a Tier Two 

member’s account has no bearing on the value of the Tier Two benefit!!  Let me say it again – almost 

always the account balance is irrelevant to value.  The actual value is usually much greater.  

This is because no new contributions have been added to the Tier Two accounts since 2003 

(after which the 6% contributions were diverted to the new IAP accounts).  At most, those accounts 

received six or seven years of contributions.  So Tier Two accounts are relatively small.  Yet Tier Two 

members are still earning service credits under the Full Formula, including for service after 2003.  Tier 

Two members will receive retirement income based on the higher result of two calculation methods:  

                                                           
4 176 Or.App. 627 (2001) 
5 234 Or.App. 566 (2010) 

6 One “hole” in OPSRP is that, if after divorce the member dies before retirement and without remarrying, 

then the benefits of both parties are entirely lost.   This would not occur if the parties stay married until the 

member’s retirement.  So a spouse is in a worse position for having become divorced.  This may be fixed by 

legislation.  But in the meantime, life insurance on the member’s life in favor of the alternate payee until the 

member retires may be necessary to cover this contingency. 
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the Money Match method (based solely on the account balance, doubled) and the Full Formula method 

(based solely on total years of service and final average salary).  And now that nearly 10 years have 

elapsed since the cut-off of new contributions to Tier Two accounts at the end of 2003, the Full Formula 

is the prevailing method almost every time.  The only exceptions are Tier Two members who left PERS-

covered employment before or shortly after 2003. 

Tier Two members can retire at age 60 (rather than 65 as under OPSRP) and the formula is 

1.67%/year of service (rather than 1.5% under OPSRP).  These differences make the Full Formula under 

Tier Two much more valuable than OPSRP.  Therefore, for Tier Two you should have the benefit valued 

by an actuary every time.  You will be surprised.   

This is the example first stated above.  That member entered Tier Two in 2002, so her account 

received only two years of contributions before the cutoff in 2003, and her account balance now is only 

$8,000.  Yet she has 10 years of service, a very good salary and is close to retirement.  Thus, the present 

value of the total benefit is $150,000, meaning that husband’s 50% marital share is worth $75,000.  

Husband had no idea!  He was about to agree to offset $8,000 of his 401(k) account against her $8,000 

Tier Two account.  So he was glad to have called me before he agreed to that settlement. 

If a Tier Two benefit is to be divided, then generally it is most fair (as with OPSRP) to divide the 

benefit using the “time rule” approach and to create a “separate interest” for each party at the 

member’s actual retirement (or when elected by the alternate payee at the member’s earliest 

retirement date).  Tier Two does not have the same “hole” as does OPSRP7 with regard to a pre-

retirement death.  However, until retirement the benefit is still in one piece, which makes it important 

to require that the member designate the alternate payee as beneficiary of at least 50% of the marital 

portion.  Once benefits commence to the alternate payee, then each party will have his/her own share 

for his/her own lifetime and the member can be released from the beneficiary restriction.   

Tier One.   

Tier One members are those who first started PERS-covered employment before 1996.  Their 

retirement benefits differ from Tier Two in two important respects: (1) normal retirement date is age 58 

rather than 60, making the benefit significantly more valuable; and (2) earnings in the “regular” account 

are guaranteed to be at least 8% per year8.  As a result, the account balances of more senior Tier One 

members often produce a larger Money Match benefit than the Full Formula.  For those members, even 

though no new contributions have been added since 2003, the 8% annual growth in their accounts is 

out-stripping the additional service credits under the Full Formula.  So it is common, still, to find a Tier 

One member (typically those who started work before 1990) for whom the Money Match method will 

produce a retirement benefit larger than the Full Formula method.    

As a “rule of thumb,” the present value of a Tier One member’s benefit is at least three to four 

times the present account balance, at today’s interest rates.  Here’s why:  (1) the regular Tier One 

account continues to grow at 8% per annum between now and retirement, far above current market 

rate; (2) at retirement the account will be doubled by the Money Match; (3) the account (as doubled) is 
                                                           
7  See footnote 6. 
8 The 2003 Oregon Legislature tried to take away the 8% earnings guarantee, but in the 2005 Strunk case the 
Oregon Supreme Court held that the 8% guarantee is constitutionally protected. 
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then converted to a monthly payment based on a PERS table that also has an 8% interest rate built into 

it9; and (4) the monthly benefit will then receive an annual COLA increase of up to 2% per year for life10.   

As a result, the projected monthly benefit usually has a present value of between three and four times 

the current account balance11. 

The present value of a Tier One benefit can be more than four times the account balance if the 

Full Formula method is the prevailing method to determine the benefit.  In other words, the “three to 

four times account balance” rule of thumb is the “floor” for the present value of a Tier One benefit.  If 

the Full Formula method is projected to provide a higher benefit than the Money Match method, then 

the present value of the Tier One benefit is proportionately higher.   

Whether a Tier One benefit will paid based on the Money Match method or the Full Formula 

Method should dictate the approach to be taken in dividing the Tier One benefit on divorce.   And this 

takes expert help to determine.  If the Full Formula method will prevail, then the “time rule” approach 

for dividing the benefit is the most balanced approach, just as with Tier Two and OPSRP.  But if the 

Money Match method will prevail, then perhaps it is fair to divide the account “up front” now, so that 

each party has his/her own account.    

But now some strategy:  if the Full Formula will prevail in a Tier One case, an astute lawyer 

representing the member might rather seek to divide the account in half “up front.”  That will limit the 

alternate payee to the Money Match calculation and allow the member to retain the member’s half of 

the Money Match benefit plus all of the difference in value of the Full Formula over the Money Match.   

And the reverse is true, too.  When the Money Match method will prevail, then to divide the account 

“up front” means giving away 50% of the final benefit.  So if the Money Match method will prevail and if 

the member will continue working after the divorce, then the lawyer for the member might rather apply 

the “time rule” division in order to allow the member to keep more than 50% of the final benefit.    

Conclusion.   

Lawyers addressing PERS benefits in divorce should recognize the differences in the nature and 

values of the several PERS retirement systems and, where appropriate, seek expert help in evaluating 

and dividing PERS benefits12.   

 

            

   

                                                           
9 At age 58, the conversion rate is $7.60/$1,000.  So for example, a $50,000 account, doubled to $100,000, will 
convert to a monthly payment of $760/month for life.  That is far more than current commercial rates. 
10 This COLA adjustment may be limited for higher-paid retirees under legislation now pending in the Legislature. 
11 This week (as I write this) I reviewed an actuarial valuation for a 47-year-old Tier One PERS member whose 
account balance is $67,000 and the present value is $237,000 (almost four times more).   This is not uncommon. 
12 This article assumes a pre-retirement divorce.  This article does not address other additional issues that arise in 
dividing PERS benefits for members who have already retired and commenced benefits. 












































